


The main basis for our argument is that, while we accept the point that railway infrastructure
can in some circumstances be expanded to meet additional demand, the nature of costs n
expanding infrastructure are not “marginal” enes in the economic sense, but instead are
rather “lumpy” ones involving discrete investment decisions. Not all expansions are
technically, or economically, viable.

In any event, Alcoa’s argument that section 0 only applies where capacity expansion is
“technically infeasible” is impossible to apply in practice; when is expansion “technically
infeasible”, and what account is to be taken of the fact that the cost involved might make the
expansion economically unviabie?

The nature of costs may give rise to situations where the public interest would not be served
by allowing purely bilateral negotiations over access, when demand is close to the capacity
of the existing network. Consider the following examples:

1. There may be a situation where there are a number of potentiaf users unable to pay the
full cost of expansion, but are willing to pay more than the floor price to access the
remaining (existing) capacity. 1f the access proposal involves using up remaining
capacity, then it is in the public interest to consider the potential demand by other users.
If there are more potential users than remaining capacity, then a situation may arise
where questions of rationing must be considered. Without section 10, the public interest
would not be served as the potential need for rationing would not be signalled without
the public consultation process surrounding the “near capacity” access proposal.

2. SBimilarly, in cases where capital expansion is warranted in order to grant the new access
proposal, the process involved under Section 10 allows for other parties to express
sterest in polential access. This will subsequently assist in determaination of appropriate
capital expansion and pricing structures o satisfy forescenble demand. Again, based on

the argument that expansion investments are “lumpy” (and there are economies of scale

w making larger incremental investments in capacity), a public process concerning
expressions of potential interest in railway capacily is in the public inferest.

I sumimary, the regulator must consider the public interest based on the existing
infrastructure, taking into account the intercsts of existing and potential users of the line and
the economic costs that may be imposed on those users as well as the proponent. The
arguments of Alcoa and Portman would defeat the intention of section 10 to protect the
interests of other potential users, and thus, the public generally. Section 10 would effectively
be rendered meaningless,

There are a number of other issues raised in the submissions and we respond as follows;

- Portman have referred to section 12 (6) of the Rail Freight System Act and suggests that
there is an obligation on WestNet under that Act for WestNet to increase the capacity of
the Jine. WestNet’s and Portman’s views on the application of that section of the Act
differ (WestNet regards section 12(6) as requiring, in certain circumstances,
improvements to the standard of the line, rather than an increase in capacity) but in any
event WestNet argues that that is not a matter for the Regulator to take into account. The
question is whether WestNet has formed the view that the effect of the Portman
application is that it may preclude access to other entities based on the capacity that
exists at the time of the application.
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