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Executive Summary

Matter

Economic Regulation Authority’s (ERA) electricity licence review

2010 - Discussion Paper (electricity licence review)

Context

The ERA has undertaken an electricity licence review with respect

to:
a

licence format;

licence terms and conditions;

whether current deviations from the template licences
should continue to exist; and

whether further deviations should be created.

Synergy provides this submission in response to the ERA’s request
for stakeholder feedback on the electricity licence review.

Scope

ERA electricity licence review

Key issues

Licence scope. The ERA has significantly increased the scope
of electricity retail licence (ERL) template obligations by
extending the definition of “Code” and “Regulgtions” to
include a list of all codes and regulations enacted pursuant to
the Electricity Industry Act 2004 (Act).

Right of review. The ERA has proposed to amend the
definition of “Code” and “Regulations” under the ERL
template to include future codes and regulations made under
the Act. In doing so, this restricts the right of a licensee from
seeking a review of the ERA’s decision than otherwise would
be the case if the Authority amended the licence to explicitly
refer to the new code or regulation at the time they were
enacted.

Applicable fees. The ERA has proposed amendments to clause
4 of the ERL template to require a retail licensee to pay any
“applicable fee” under “applicable legislation”.

Reporting change in circumstances. The ERA has proposed
amendments to clause 15 of the ERL template relating to this
matter.

Notices. The ERL template specifies when a notice is deemed
to be sent via email, but not “electronic means”.

Deviations. Unique licence conditions imposed on Synergy
via regqulations are proposed to be included within ERL1.
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Recommendations

Licehce scope. Subordinate legislutionvshould only be applied .

to the holder of an electricity retail licence in circumstances

where the legrslatron explrutly opplres to the holder of that

licence.

Licence scope..Delete reference to any code or regulation

. which is independently regulated outside of the licensing

framework including networks access, wholesale electricity

_ market and tariff equalisation.
. Right of review. The ERA should amend a retail licence to

explicitly refer to any.new -applicable ‘code and regulation
which is to be imposed on that licence at the time of
enactment. : :

. Applrcable fees. Amend the ERL template to llmrt the

obligation to pay fees in accordance with the Electricity
Industry (Licence Conditions) Regulations 2005. . .

Reporting change in circumstances. The ERA to provide
industry with gurdance as to the circumstances in which the
licence condition is expected to apply prror to making. the

, omendment

Notices. Porogroph (e) of clause 18 be omended to refer to
“electronic means”.

Deviations. ERA to reconsider the matter.
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1. Keyissues

1.1 Licence Scope
Clause 5.1 of the electricity retail licence template states: -

“Subject to any modifications or exemptions granted pursuant to the Act, the licensee must
comply with any applicable legislation.”

“Applicable legislation” is defined under the ERL template as including:

“(a) the Act;
(b) the Regulations; and
{c) the Codes.”

The ERA has materially increased the scope of electricity retail licence obligations by extending the
definition of “Code” and “Regulations” to include a list of all codes and regulations granted pursuant
to the Act notwithstanding some legislation is not applicable to the sale of electricity by a retait
licensee or is subject to existing regulatory regimes.

Synergy does not support the extent of the proposed amendments for the reasons set out in item 1
Attachment 1. Synergy recommends that the definition of “Codes” and “Regulations” be amended
to:

1.  Apply subordinate legislation only in circumstances where it explicitly applies to the holder of
an electricity retail licence. .

2. Delete reference to any code or regulation which is independehtly regulated under law
including networks access, wholesate electricity market and tariff equalisation.

1.2  Review of a decision by the Authority

The ERA has proposed to amend the definition of “Code” and “Regulations” under the ERL
template to include reference to future codes and regulations made under the Act.

Synergy does not support this approach for the reasons set out in item 2 Attachment 1.

Synergy recommends the ERA should amend a retail licence to explicitly refer to any new applicable
code and regulation at the time of enactment so as to preserve the right of a retailer to seek an
independent review of the Authority’s decision in accordance with section 130(2)(f) of the Act.

The electricity retail licence template specifies the ERA decisions which a retailer can request a
review by the Authority.

Synergy recommends the definition of “reviewable decision” be amended to include reference to a
request by the ERA for the provision of information for the reasons specified in item 2 Attachment 1.

1.3  Applicable fees

The ERA has proposed amendments to clause 4 of the electricity retail licence template which
provides in the event a retail licensee does not pay any applicable fee under the Act, regulations or
codes this will result in a retail licence breach. For example, if Synergy did not pay fees associated
with Wholesale Electricity Market participation then Synergy would be in breach of its retail licence.
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\!< S e e , : At_ta‘c'h_ménti.
Summory of Synergy response to the proposed retml templote lrcence omendments
: 3k

Proposed omendment ’ Comment '

1. Licencescope o ﬁ -

e ‘1 R - |’ ~The ERA-has extended the definition of “code” to include all codes issued under the Act. In -
fa) 2’5“5,;,'1";5 o .c""‘""f for the 3—!‘@9’? of Eiecticty to_Smat User - effect the ERA has made’the holder of a retail licence subject to each and every code issued -
' (b)_the Electricity frdushy Custoimer Traln sfacwe 2006 o SHEREN I gnder ‘the Act and any future Code issued under section 39 of the Act. This is lnoppropnote
{5)_the Floctricly Networks Acces Gods popg: © = - . | Decause: . '
' m_mammmmmmmmn&azm e T ~ 1. Aretail llcensee is not subject to oll codes lssued under the Act. For exomple the Electricity

. Industry (Network Quality and Reliability of Supply) Code 2005 regulates the behaviour of
* network operators and not retailers.

=2 Compliance with the Electnc:ty Networks Access Code 2005 should not be an be a electricity
- . retail licence condition. Part 8 of the Electricity Industry Act 2004 establishes an

.zindependent regulatory regime including Code enforcement which is odmlnlstered by the
- ERA for that purpose

T3 It s unclear’ whether the ERA has sought policy advice from the state government to
S _odmnnlster electricity networks. access and wholesale electricity market arrangements
 * under.the electricity licensing framework.

4, "Synergy considers the ERA has extended its licensing jurisdiction to include access without
| _ an appropriate head of power to do so i.e., the ERA has conferred a licensing function on a
1 _ " matter dealt with by superior legislation (Act) using subordinate legislation (licence).

5. Extending the licence regime to matters which are not relevant to the holder of a retail
licence (e.g. Electricity Industry (Network Quality and Reliability of Supply) Code 2005) or -
: : ) subject of a separate regulatory regime (e.g. Electricity Networks Access Code 2005) is
AR ' B iinconsistent with the ERA’s objectlve in undertaking the ERL review to reduce the regulatory
' ' : burden on business. If a matter is the subject of a retail licence condition, the licensee will
- be required to demonstrate compliance as part of the periodic external performance audits.
L - * - Therefore, the ERA needs to be mindful as to the matters a licensee can comply with or
o ' _ ~ existing regulatory frameworks which exist outside of electricity licensing.

a code ared by the Autho ot the Mm:ster ursuam to sectmn 394
) Of"’leAcf_ ode-65 .:':.: 3 o
Lustomers-2004;
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Regulanions means:
13y Flecawty indusiry fAecess Coce nforgemens: Seguiations 30053, |

oy Electiiciryy Industry {Arbitrarer and Board Fundingl Reqularicns 2009;

il Electrviry indusiry (Code ¢of Conducti Requiaticns 2905;

gy Clectncity Induséry (Customer Connsats) Requishians 2005, )
igh  Flectricity Ingustry {Licensing Fees) Requlations 2003,

nt  Eiecrnciry Ingus'ry (Chikgahon to Connestt Begulaiions 20085; 2.
Gy Eleeticity industry {Ombudsman Scheme) Requistions 2005,

1B Electicity ingustry (T2 Equatisation) Requiations 2008,

: * The ERA has extended the definition of “Regulations” to include all regulations issued under
the Act. Further the ERA has also proposed that any regulation issued from time to time under
the Act also falls under the definition of “Regulations”. This is inappropriate because:

Compliance with the Electricity Networks Access Code Enforcement Regulations 2005,
Electricity Industry (Wholesale Electricity Market) Regulations 2004 and Electricity Industry :
(Independent Market Operator) Regulations 2005 should not be an electricity retail licence !

condition as these matters are subject to separate and independent regulatory regimes.

Synergy considers the ERA has extended its licensing jurisdiction to include matters the
subject of various regulations without an appropriate head of power to do so ie., the :
Authority has conferred a licensing function on a matter dealt with by superior legislation

(regulations) using subordinate legislation (licence).

Extending the licence regime to matters which are not relevant to the sale of electricity
(e.g. Electricity Industry (Tariff Equalisation Regulations) 2006 or subject of a separate

regulatory regime (e.g. Electricity Industry (Independent Market Operator) Regulations 2005)

is inconsistent with the ERA’s. objective in undertaking the ERL review to reduce the
regulatory burden on business. If a matter is the subject of a retail licence condition a
licensee will be required to demonstrate compliance as part of periodic external
performance audits. Therefore, the ERA needs to be mindful as to the matters a licensee |
can comply with or recognise existing regulatory frameworks which exist outside of .

electricity licensing.
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Proposed amendment l Comment :

2. Reviewof a decision by the‘Authority

3

!!] a_code mared bg the Authonfy cr the Mmsber pursuam i secuon 39---

. The ERA has proposed that.any code made pursuant to section 39 of the Act or regulation

~ issued from time. to time under the Act falls under the defi nition of “Code” and “Regulations”
respectrvely This is-inappropriate because: '

1. The ERA should give consideration to each code and regulotron as to whether it should
legitimately apply. to an electricity retail licence. Best practice regulatron requires the
definition of “Code” and “Regulations” to be amended each and every time a new code or
regulation is enacted to ensure clarity and application to an electricity retail licence.

2: By including a licence condition to the effect that any future section 39 code or regulation:
made pursuant to. the Act automatically applies as a retail licence condition will deny
Synergy a right of independent review of the ERA’s decrsron in accordance with section
130(2)(f) of the Act.

rewewab!e decision means a decision by the Authority pursuant to:

(a) clause 13.2;
{b) clause 14.2;

(€) __ clause 14.4;0r
Ad) _clause 171,

» The electricrty retail licence template specifies the ERA decisions which a retailer can request a

‘review by the Authority.

. Synergy recommends the definition of “reviewable decision” be extended to enable a retailer to

request a review in relation to a request by the ERA, under clause 16 of the ERL template, for
information in recognition that:

1. Arequest for information can have significant financial and operational impacts depending
- on the nature of the request and the associated timeframes for a response.

2. Broad -ond open ended requests for information can be difficult to comply with,

3. Itisimportant that lrcensees have an ablllty to comment on the reasonableness of proposed '

information requests.

= Accordingly, Synergy recommends the def‘ mtron of “revrewable decision” be omended to include
clause 16 - provision of mformatlon _

! Council of Australian Governments ‘fBest Practice Regulation - A Guide For Ministerial Councils and National Standard Setting Bodies” October 2007

!r
.

7
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I PR
.Proposed amendment -
Lot P 3t R .

3. Llicence fees

4 Fees
4.1 The ficensee must pay the applicable fees n accordance w.th sheany applhicables
leqalation. laionslegisias

4. Reporting a change in circumstance

l 2315 Reporting a Change in Circumstances

i

43151 The licensee must report to the Authority.

(a)y if the licensee is under extermal administration, as defined by the

admunisation OCCuUImng =of
by ifthe licensee;

financial or technical circumstances upon which this licence
was granted. anc

(i) __the chanqe which-may materially affect the ficensee’s ability to

perorm greetits obligations under this licence

DL I DdaifiCup Udye DI A1E Sy O S .

it the deiads of the:

{i __Jicensee’s name;
(N Ycensee's ABN: or
(i) licensee’s address

* as set out in page 2 ot this document are iNCorrect, within 2-

business days of such details being incorect-

ST MRS e s e e %

The ERA has proposed amendments to clause 4 6f trhémelectricity retail licence template which
will result in a retail licensee breaching its retail licence if it does not pay any applicable fee
under the Act, regulations or codes. For example, if a retail licensee did not pay fees associated

with Wholesale Electricity Market participation then the licensee would be in breach of its retail
licence.

The provision is inconsistent with the ERA’s stated objective of the electricity licence review to
reduce the regulatory burden on business as it is imposing additional compliance costs on a
retail licensee by having to demonstrate licence compliance to the ERA and independent

auditors for matters beyond the sale of electricity to the end use customer and which is already
subject to independent regulation.

Best practice regulation requires regulation to be clear to remove uncertainty and enable
regulatory compliance. Clause 4 does not meet this test.

Synergy recommends clause 4 is amended as follows “The licensee must pay the fees applicable

to the holder of a retail licence in accordance with the Electricity Industry (Licensing Fees)
Regulations 2005.

The ERA has proposed amendments to the existing clause 23 of the ERL template to “improve
clarity and accuracy”.

Synergy suggests it appropriate for the ERA to provide guidance to industry as to the
circumstances which would trigger the obligation in the proposed clause 15.1(b}.
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} Proposed amendment } Comment ' .

5. Notices o !

| 2618 Notices _ ' : . Synergy recommends paragraph (e) be amended to refer to “electronic means”. Refer Code of
26181 Unless atherwise specified, al natices must bemwmg : Conduct for the Supply of Electricity to Small Use Customers for a definition suggestion.
2618 2 A notice will be regarded as having been senl and received; ' . :
(a) ‘when dellverea in person to the addressee or

b)) 3 business days Aafter the date 01 posting if the notice Is posted in .
Westem Australla; or |

(¢) 5 business days after the date of oostrng if the notice is posted outside . , - o -
Waestern Australia; or . . . .

(d) it sent by facsimite when, accomlng to the sender's transmission report,
the notice has been successfully referved by the addressee; or .

(@) - if sent by email when, according to the sender's electronic record the -
' notice has been sucr.esshrlly sem to the addressee's efectricity l/censmg .
email address. -
i
i?

6. Devratrons :‘

Synergy specific retail licence amendments - » Synergy notes the ERA is seeking to replicate Synergy’s renewable energy buyback scheme
o ~ _obligations contained within the Electricity Industry (Licence Conditions) Regulations 2005 and -
‘ o the obligation to offer to supply electricity to small use customers contained wrthrn the

L ' : Electricity Industry (Customer Contracts) Regulatrons 2005.

g : _ _ = Synergy recognises the ERA is seeking to consolidate Synergy specific retail I|cence oblrgatrons -
i | under the regulations within its retail licence however this proposal.poses. regulatory risk to

y , . »‘ Synergy

' ﬂ o . B = In the event the regulations are-changed and ERL 1 is not amended srmultaneously, Synergy is

! o exposed to being subject to two sets of differing regulatory requirements until the two
i ' : instruments are amended to achieve consistency. -

: : _ : = _This situation has already occurred with respect to Synergy s gas tradrng licence whereby the

¢ S - |.  Energy Coordination (Customer Contracts) Regulations were not amended at the time the ERA
g : o . amended Synergy’s gas trading licence to reflect the new gas customer service code (1 July
?‘? _ N ' 2010). Consequently, Synergy is still required to comply with the AGA gas customer service code
j : ' -~ with respect to.its approved gas standard form contract as well as the new gas customer service.
; - - code -under its licence as the regulations have yet to be amended by government to delete
R ’ reference to the AGA Code.
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