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1 Western Power’s first post-judgment submission analysed the judgment in Re Dr Ken
Michael AM: ex parte Epic Energy (WA) Nominees Pty Ltd & Anor [2002] WASCA
231 (23 August 2002) (“judgment”).

2. Thissubmission isdivided into two parts. Part 1 discusses how theinitial Capital
Base should be set for the DBNGP in light of the judgment. Part 2 discusses other
mattersin the Access Arrangement, apart from theinitial Capital Base, in light of the
judgment.

3. Western Power would welcome an opportunity to meet with the Regulator to discuss
theissuesraised in this submission and other submissions by Western Power and
other parties. Western Power suggests that this meeting be held after Western Power
has had an opportunity to consider other submissions and any further information
provided by the Regulator.

Summary

4, Commencing at paragraph 191, Western Power sets out its conclusions regarding the
initial Capital Base. This summary does not repeat those conclusionsinfull. Key
points, however, are asfollows:

(@  thejudgment has shown that Epic’ s approach to setting theinitial Capital Base
isfundamentally flawed and inconsistent with the Code;

(b)  the DAC valuation in the Draft Decision stands unimpeached and must be
given weight as afundamental element;

(c) the DORC valuation in the Draft Decision stands unimpeached and must be
given weight as afundamental element;

(d)  thereareanumber of very serious defectsin the case put forward to date by
Epic for use of purchase price either as avaluation methodology in itsown
right or as evidence of market valuation;

(e)  theother factorsof s. 8.10 tend to support aconclusion that a DORC valuation
isthe highest appropriate one;

® in short, thereis no credible evidence that s. 8.10 should produce aresult any
higher than DORC;

(9) thereislikewise no credible evidence before the Regulator on which to base a
decision to depart from the normal band of DAC and DORC under s. 8.11;

(h)  avaluation no greater than DORC would be most consistent with the
objectivesins. 8.1; and

@) to the extent that the s. 2.24 factors are relevant, and giving each of those
factors weight as afundamental element, the combined effect of the factorsin
S. 2.24 tends to aconclusion that a valuation no higher than DORC is most

appropriate.

DMS# 1370829 Printed: 03 Feb 03 (11:28)
Ref: 1129958 PUBLICATION VERSION



Western Power -5-
Second post-judgment submission 8 November 2002

5. The judgment’ sfinding that the s. 2.24 factors must be applied in any assessment
under s. 3 of the Code, bears on matters other than the initial Capital Base. In Part 2
of this submission Western Power demonstrates that applying the s. 2.24 factorsto
the question of whether Epic should be required to provide a T1-equivaent Reference
Service, produces an inescapable conclusion that the Regulator should reverse his
Draft Decision in thisregard, and should require the Access Arrangement to be
amended to include such aservice.

6. Equally, an analysis of the s. 2.24 factorsin the context of the proposed penalty
regime demonstrates that the Regulator should reconsider his Draft Decision in this
respect, and should instead require amendments to the Access Arrangement which
preserve the status quo for the DBNGP in which no such penalties are payable and
peaking and balancing excursions are dealt with by other means.

DMS# 1370829 Printed: 03 Feb 03 (11:28)
Ref: 1129958 PUBLICATION VERSION



Western Power -6-
Second post-judgment submission 8 November 2002

Part 1 - Determination of Initial Capital Base, in light of
the judgment

1.1 Summary of the legal framework

7. Western Power’ s first post-judgment submission gives adetailed analysis of the
judgment’ s effect.

8. This can be summarised schematically asfollows:
First level
Second level .
s.8.10 A Third level
(a) DAC (if necessary)
(b) DORC
(c) Other 4 s. 81
(d) Prosand cons (@)
(e) b
(f) gcg S. 2.24
(9 (d) (a)
Q) (e) (b)
(i) < " ()
0) @
() Final para: How (€)
to reconcile and (f)
Y which prevails ©@
ﬂ isat Regulator's
discretion
s.8.11: Normally \
between DAC and
DORC j
9. In summary the judgment makesit abundantly clear that the process for setting the

initial Capital Base operates at three levels:

(@  firstlevel: thestarting point and most important aspect is ss. 8.10 and 8.11,*
the Regulator must give each of thefactorsin s. 8.10 weight as afundamental
element,? and must have regard to the requirement in s. 8.11 that the initial
Capital Base will normally lie between DAC and DORC;

(b)  second level: the Regulator’s policy guidance when exercising his discretion
under ss. 8.10 and 8.11 comes from the requirement that the Reference Tariff
and ;he Reference Tariff Policy should be designed to meet the objectivesin s.
8.1;° and

(c)  thirdlevel: totheextent only that the Regulator needs guidancein
reconciling the disparate objectivesin s. 8.1 or deciding which of themisto

! Para 163 of the judgment
2 Para 56 of the judgment
3 Para 84 of the judgment read with paras 162 and 185
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prevail, heisto be guided by thefactorsin s. 2.24, * giving each of the s. 2.24
factors weight as a fundamental element® but otherwiseitisthes. 8.1

obj ecgi veswhich should guide the process of establishing theinitial Capital
Base.

10. Thissubmissionisstructured in accordance with this chain — starting with ss. 8.10
(heading 1.2) and 8.11 (heading 1.3), then looking to the objectivesin s. 8.1 (heading
1.4), then (in the limited case of the last paragraph of s. 8.1) looking to the factorsin
s. 2.24 (heading 1.5).

1.2 Applying s. 8.10 to the DBNGP in light of the judgment

11 The Court confirmed that Epic’s approach to determining the DBNGP sinitial Capital
Base was wrong.

12. Epic’ s Access Arrangement Information argued that because of the circumstances of
the pipeline sale, the purchase price paid by Epic could be used to establish theinitial
capital base. Epic argued that this approach was consistent with s 8.1011 andthat s.
8.10 did not require the Regulator to consider DAC and DORC values.

13.  Thejudgment demonstrates that this approach was not consistent with s8.10. Under
the Code, the Regulator must consider each of the factorsin s8.10 and give each
weight as afundamental element® Thisincludes the DAC and DORC values under s
8.10(a) and (b), aswell asall the other factorsin s8.10. °

14. Epic’ s proposal that the Regulator should bypass elements of the process set outin s
8.10 and treat the purchase price paid by Epic astheinitial Capital Baseisclearly
contrary to the Code and equally clearly must not be followed by the Regulator.

15. In contrast, the Regulator isrequired by the judgment to consider each factor under s.
8.10 and give each weight as afundamental element.

(@) s.8.10(a) - DAC

16. Under s. 8.10(a) the Regulator isrequired to consider the value that would result from
the Depreciated Actual Cost (“DAC”) of the DBNGP.

17.  TheRegulator's preferred DAC valuation of about $874 million™® stands asafactor
that must be given weight as afundamental element in the Regulator’ sdecisionin
establishing the initial Capital Base** Western Power supports that DAC valuation.
The Court made no adverse finding regarding the val uation.

* Paras 85 and 136 of thejudgment

5 Para 55 of the judgment

% Para 84 of the judgment read with paras 162 and 185

" Epic’'s Amended Proposed Access Arrangement (Information) (“APAAI”), pp 31-32
8 Para 56 of the judgment.

9 Para 56 of the judgment.

10 page 126 of Part B of the Draft Decision.

1 Para 56 of the judgment.
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(b) s.8.10(b) - DORC

18. Under s. 8.10(b) the Regulator isrequired to consider the value that would result from
the Depreciated Optimised Replacement Cost (“DORC™ ) of the DBNGP.

19.  TheRegulator's preferred DORC valuation of about $1,234 million? stands asa
factor that must be given weight as afundamental element in the Regulator’ s decision
in establishing theinitial Capital Base™® Western Power supports that DORC
valuation. The Court made no adverse finding regarding the valuation.

(c) s.8.10(c) — Other well-recognised valuation methodologies

20. In the Draft Decision, the Regulator identified Optimised Deprival Value, Imputed
Capital Base and Cost of Purchase as alternative val uation methodol ogies.

(c)(i)  Optimised Deprival Value

21. Western Power makes brief submissions on thisin the context of s. 8.10(d) below.
(c)(ii) Imputed Capital Base

22, Western Power makes brief submissions on thisin the context of s. 8.10(d) below.

23. Western Power observes that Epic has so far failed to provide any public information
that would explain the discrepancy identified by the Regulator in Epic’s application of
this methodology .**

(c)(iii) Purchase Price Valuation/Market Valuation

24, Because Epic was adopting the (now-discredited) approach of bypassing the s. 8.10
factorsand going directly to purchase price asinitial Capital Base, Epic’ s Access
Arrangement Information does not make it clear exactly how purchase price relatesto
the s. 8.10(c) factor of “other valuation methodologies’ (see discussion in Appendix
3.

25. The Regulator concluded that Epic did not demonstrate to his satisfaction that the
purchase price of the assets represented a reasonabl e valuation by any conventional
valuation methodology.® Thejudgment does not disturb this finding, and Western
Power supportsit.

The Court found that Epic Energy was advancing the purchase price as reflecting market
value® However, the Court ruled that it is up to Epic to justify to the Regulator that the price
it paid represented market value at the relevant time, ” and made no adverse comment on the
fact that the Regulator was not satisfied with the case that Epic put forward.*®

12 pages 131 and 133 of Part B of the Draft Decision.

13 Para 56 of the judgment.

14 Page 136 of Part B of the Draft Decision. In brief, the discrepancy was between Epic's claim that this
methodology produced a valuation of about $1.75 billion, and the Regulator’ s expectation that an application of
this methodology under Schedule 39 would have resulted in avaluation closer to the Government’s DORC of
about $1.2 hillion.

15 Page 145 of Part B of the Draft Decision.

16 Para 173 of the judgment.

7 Para 189 of the judgment.

18 Para 217 of the judgment.
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26. Western Power submitsthat the Regulator’ sfinding in thisregard was plainly correct.
Epic has provided no effective evidence:

(@  thatitspurchase pricereflected market value at the time; or

(b)  that inthese particular circumstances of the DBNGP market value is an
appropriate valuation methodol ogy; or

(c) why in these particular circumstances of the DBNGP that valuation
methodol ogy should be given any particular weight in the Regulator’s
balancing of factors under s. 8.10.

27. If Epic makes any further submissions on this point, Western Power will make
submissionsin response. Western Power notes that the Court considered that despite
the judgment, and despite further submissions by Epic, the Regulator might reach the
same outcome.*®. Appendix 2 sets out some observations which would support the
Regulator doing so.

(d) s.8.10(d) — Advantages and disadvantages of valuation methodologies
(d)(@) DAC

28. The Regulator’s findings on the advantages and disadvantages of using aDAC
valuation for the DBNGP stand as a factor that must be given weight as afundamental
element in the Regulator’ s decision in establishing the initial Capital Base.”® The
Court made no adverse comment on the Regulator’ s findings on the subject in his
Draft Decision.

(d)(ii) DORC

29. The sameistruefor the Regulator’ s findings on the advantages and disadvantages of
using a DORC valuation for the DBNGP. %

(d)(iii) Optimised Deprival Value

30. Western Power supportsthe Regulator’ sfindings onthe advantages and disadvantages
of using an Optimised Deprival Value valuation for the DBNGP, “ which findings
were not subject to any adverse comment in the judgment.

31 These findings must be given weight as afundamental element inthe Regulator’s
decision in establishing theinitial Capital Base?®

(d)(iv) Imputed Capital Base

32 Western Power also supports the Regulator’ s findings on the advantages and
disadvantages of using an Imputed Capital Base valuation for the DBNGP, 2 findings

19 Para 190 of the judgment

20 Para 56 of the judgment.

2 para 56 of the judgment.

22 page 143 of Part B of the Draft Decision.

% Pgra 56 of the judgment.

24 Page 143 & 144 of Part B of the Draft Decision
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which must also be given weight as afundamental element in the Regulator’ s decision
in establishing theinitial Capital Base?®

33.  Western Power may make further submissionsif Epic seeksto rehabilitate this
valuation methodology.

3. Thecircularity of an Imputed Capital Base methodology is confirmed by the Court’s
findings that:

(@  thetender process, including the information memorandum, falls short of
providing an adequate factual foundation for the submission that Epic had
been induced to have an understanding as to the level of the tariff;*° and

(b) it was made clear that afeature of the anticipated Code wasthat tariff levels
wereto be fixed by an independent regulator, and it should have been evident
to Epi g7that there was uncertainty as to what might be expected under the
Code.

(d)(v) “Purchase price valuation”

3. Once again, the Regulator’ s findings on the advantages and disadvantages of this
methodology must be given weight as afundamental element.?®

36. Asisdiscussed inAppendix 3, there are two possible approaches to using purchase
price under s. 8.10(c):

(@  that “purchase price” isitself avaluation methodology, which is discussed
under this subheading; or

(b)  that “market valug” isthe valuation methodology, and purchase priceis merely
an indicator of market value, which is discussed under subheading 1.2(d)(vi)
below.

37. If purchase priceisitself being advanced as a valuation methodol ogy, then the
Regulator must first be satisfied that thisisa“well recognised asset valuation
methodolog[y]” 2° Epic has made no submission on this subject, and the Regulator
has made no finding. Western Power submitsthat the use of purchase priceasa
valuation methodology is so flawed that this methodology should be disregarded.

38. However, if the Regulator finds that thisisawell recognised asset val uation
methodology and hence worthy of consideration under s. 8.10(c) and (d), then
Western Power submitsthat all the advantages and disadvantages of this valuation
methodol ogy which were discussed by the Regulator under the heading “ Advantages
and Disadvantages of aPurchase Price Vauation of theinitial Capital Base” at page
144 of Part B of the Draft Decision remain applicable. Western Power endorses the
Regulator’ sanalysis, and submitsthat it applies with such force to the DBNGP's

% Para 56 of the judgment.

%6 Para 196 of the judgment.

2 Paras 197 and 198 of the judgment, see also Appendix 1 of this submission.
28 Pgra 56 of the judgment.

2'5,8.10(c) of the Code
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39.

41,

42,

circumstances that the Regulator should regard this valuation methodology as being
highly unreliable and worthy of very little weight, if any.

The validity and applicability of the Regulator’ s analysis under that heading of the
Draft Decision is entirely untainted by the error of law in the last paragraph of that
analysis>® The Court has found that the Regulator erred in thinking that the Code
required that theinitial Capital Base be consistent with potential regulated revenues,
but this does not affect the validity of the Regulator’ s other commentsin that section.
The Court made no other adverse finding in relation to the Regulator’ sanalysis on
page 144 of Part B of the Draft Decision.

As shown above, the Court’s finding that the Regulator misapprehended the task
before him does not establish that the outcome arrived at by the Regulator waswrong.
The Court acknowledged that it is quite possible that any further submissions by Epic
on the mattersin the judgment may not lead the Regulator to reach a different
outcome®® (see discussion inAppendix 2).

The question for the Regulator under s 8.10(c) iswhat value would result from
applying other recognised asset val uation methodologies. The Regulator concluded
that Epic did not demonstrate to the satisfaction of the Regulator that the purchase
price of the assets represented a reasonable val uation by any conventional valuation
methodology,** and Western Power supports this conclusion.

(d)(vi) Marketvaluation

To recap, Appendix 3 shows that there are two possible approaches to using purchase
price under s. 8.10(c):

(@  that “purchase price” isitsalf avaluation methodology, which is discussed
immediately above; or

(b)  that “market value’ isthe valuation methodology, and purchase priceis merely
an indicator of market value, which is discussed now.

The Court found that Epic Energy was advancing the purchase price as reflecting
market value.*® The Court found that it falls to Epic to seek to justify to the Regulator
that the priceit paid represented market value at the relevant time.3*

Market valueis clearly awell recognised asset valuation methodology. However,
neither Epic’s Access Agreement Information nor the Draft Decision contain any
discussion on how market value is determined (eg. is calculating NPV of future
revenues alegitimate methodology?). If Epic wishesto advance the use of purchase
price as evidence of market value, it isfor Epic to explain why this should be thecase,
and then how Epic proposes to determine the Market Va uation of the DBNGP. The
judgment identified some factors which are relevant to this exercise, which are
discussed inAppendix 2. Western Power may make further submissions, if Epic does.

30 Para 205 of the judgment
%1 Para 190 of the judgment.
32 Page 145 of Part B of the Draft Decision.
33 Para 173 of the judgment.
34 Para 189 of the judgment.
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45,

47.

49,

Western Power emphasi ses that the Regulator’ s only error of law in his consideration
of the use of purchase price (by whatever means) in setting initial Capital Baselay in
thinking that theinitial Capital Base must produceav alue consistent with “future
regulated revenues and efficient capital investment”. Thiserror in no way taintsthe
Regulator’ sfinding that purchase price may have been affected by many factors other
than a reasonable market valuation®® There is ample evidence before the Regul ator
which supports the conclusion that it was.

Western Power submits that there were and are ample grounds for the Regulator to
reach a conclusion such as the following:

Epic has not demonstrated that the sale price is consistent with a reasonable
market valuation;*® and

Epic has not demonstrated that the purchase price of the assets represented a
reasonable valuation by any conventional valuation methodology, 3’

and that neither of these conclusionsisin any way inconsistent with the judgment.

In fact Western Power submitsthat the evidenceis so overwhelmingly in favour of
this conclusion, that it isthe only conclusion available. Itis manifestly open to the
Regulator to determine that Epic paid too much for the DBNGP. Thedifficulties and
hardships this may cause for Epic and its stakeholders may be real, albeit may
presently be being overstated by Epic, but nothing in the policy or provisions of the
Code requires shippersto pay the pricefor Epic’ smistake.

Findly in relation to market value, it has not yet been publicly submitted by Epic or
anyone else that an appropriate methodology for amarket valuation isto calculate the
NPV of future revenues. Western Power reservesits right to comment on any
arguments put forward regarding such an approach.

However, if the Regulator is persuaded that the NPV of future revenuesisan
appropriate and credible way of establishing market value, then Western Power ‘sfirst
post-judgment submission clearly demonstrated that the Regulator’ s only error of law
lay in his belief that the Code requir ed that theinitial Capital Base be consistent with
futureregulated revenues and efficient capital investment. The Court clearly left it
open to the Regulator to determine in his discretion that in the specific circumstances
of the DBNGP the Code’ s objectives were best served by adopting aninitial Capital
Base which was consistent with future regul ated revenues and efficient capital
investment.

Western Power’s submissions el sewhere in thisdocument make it clear that that isthe
only supportable outcome in these circumstances, for example because thereisno
reasonabl e basis on which Epic could have capitalised anticipated monopoly rents and
becaug;g Epic knew that the DBNGP was very shortly going to be regulated by the
Code.

% page 145 of Part B of the Drat Decision

36 Based on the Draft Decision finding at page 144 of Part B, amended to remove the error of law.
37 Based on the Draft Decision finding at page 145 of Part B.

38 See Appendix 1
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(d)(vii) Summary regarding advantages and disadvantages of Purchase Price Valuation and/or
Market Valuation

51. Epic hasnot in its Access Arrangement | nformation or other public submissions
suggested that purchase price can be taken into account under s. 8.10(c), although the
Court found that thiswas the effect of Epic’s approach. Certainly, Epic has advanced
no effective evidence on why either Purchase Price Vauation or Market Valueisa
“well recognised” valuation methodology, on why its purchase price should be used
within either of these methodologiesin the particular circumstances of the DBNGP, or
on what the advantages and disadvantages of those methodologies are.

52. Regardless of whether Epic does make any submissions, Western Power submits that
in the particular circumstances of the DBNGP, the disadvantages of either of these
approaches (including varioudly circularity in aregulated context, risk that purchase
price was set by reference to other factors, “winner’ s curse”, upwards spiralling of
asset sale prices) are such that they should be given very little weight in comparison
with the objective, arms-length methodol ogies of DAC and DORC.

53. Finally, even if the Regulator determines (in the face of the current evidence) that in
the DBNGP s particular circumstances either Purchase Price Valuation or Market
Valuation produces a credible number substantially higher than DORC, the Regulator
must still balance that number against the DAC and DORC val uations produced under
s. 8.10(a) and (b) and against the other factorsin s. 8.10, in the context of the normal
band specifiedins. 8.11.

54,  Seethediscussion of s. 8.11 in Western Power’ s First Post-Judgment Submission.
Western Power believesthat abalanced application of therelevant Code provisions
cannot, for the DBNGP, support an initial Capital Base higher than DORC.

(e) s8.10(e) —international best practice of Pipelines in comparable situations
and the impact on the international competitiveness of energy consuming
industries

(e)() First limb: International best practice of pipelines

55. Asfar as pipeline valuation practice is concerned, it is difficult to see how application
of an “international best practice’ test could provide avalue higher than DORC.

56. More generally regarding international best practice of pipelines, Western Power
queries whether paying twice arecent DORC valuation (ie. the Price Waterhouse
valuation published during the sale process) conformsto international best practicein
asset acquisition. Part of best practice management must beto avoid over-expenditure
on capital costs, just as on operating and maintenance costs.

(e)(ii) Second limb: International competitiveness of energy consuming industries

57. Excessive gas transportation tariffs, designed to recover aninflated initial Capital
Base, will decrease the international competitiveness of all gas consuming industries
by increasing the critical input cost of energy.

58. Deleted under section 7.11 of the Code.

59. Deleted under section 7.11 of the Code. Thisoutcome would be completely
inconsistent with the State' s broader energy reform objectives including those stated
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for the Electricity Reform Task Force (“ERTF”), which is tasked among other things
with bringing lower pricesto electricity consumers. The ERTF sterms of reference
stated asthe very first objective for the Task Force:

“The main objectiveisto achieve, where practicable, sustainable lower
electricity pricesfor all customers ...”.%°

60. Other users of the DBNGP sharethisview. Worsley Alumina has expressed its
concernthat high tariffsfor gas transportation, increasing the price of energy, will
decrease itsinternational competitivenessin the world aluminaindustry in which it
operates*® The Bunbury Chamber of Commerce*! and the Bunbury Wellington
EconomicAlliance® have also expressed thisview.

61. WMC Resources Ltd has emphasized that thisis*“ especially important in relation to
the DBNGP due to the very high proportion of its throughput which is used by
industries operating in internationally comspetitive markets’ (including WMC and its
associated company, Alcoaof Australia). *

62. Wesfarmers CSBP has submitted that increased gas transportation costs will make
Western Australian gas -using industries less competitive against national and
international competition.**

63.  Cockburn Cement has submitted that the Australian Cement Industry is under threat
from cheap cement imports, saying “ The price of energy isthe most important factor
intheindustry’s competitiveness .... Any increasein the cost of gas transport could
affect the on-going viability of clinker and lime production facilities.”*

64.  Clearly theinternational competitiveness of energy consuming industriesin the South
West will bereduced by inflated tariffs for transport on the DBNGP. But the effects
will also befelt state-wide. Gas must be transported approximately two thirds of the
way down the DBNGP to the Mid-West Pipeline to reach Mid-West operations such
asWindimurraand Hill 60. Theincreasein delivered gas costswill significantly
reduce theinternational competitiveness of these industries.

65. The Chamber of Minerals & Energy has emphasised the great importance to WA of
competitively priced energy:

The price of energy isakey input into virtually all production processes. In
WA, withitsreliance on mineralsextraction and further processing, energy is
particularly important. Thislink can be clearly seen in the boost to further
processing provided when gas prices were reduced following renegotiation of
supply contractsin the North West. Preliminary modelling work done by the
University of WA’s Economic Research Centre suggests that a 25% reduction
in energy prices boosts employment by over 1%, exports by around 0.5% and
GSP by asimilar amount. Conversely, energy priceincreaseswill decrease

39 ERTF Terms of Reference, p. 1, first bullet point.

0 Worsley Alumina Submission to OffGAR of 11 February 2000.

“1 Bunbury Chamber of Commerce Submission to OffGAR of 29 February 2000.

“2 Bunbury Wellington Economic Alliance Submission to OffGAR of 17 March 2000.
“3 WMC Resour ces Ltd Submission to OffGAR of 12 March 2000.

4 Wesfarmers CSBP Submission to OffGAR of 16 March 2000.

45 Cockburn Cement Submission to OffGAR of 17 March 2000.
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economic growth to an equivalent degree. It isimportant to note that these
results represent theimpact of final delivered energy prices. Thusanincrease
(or decrease) in the cost of transportation hasthe same result as an identical
increasein the cost of supply.*®

66. Thediscussion of s. 8.11(d) demonstrates the related effect of distorting investment
decisions.

) s 8.10(f) — the basis on which Tariffs have been (or appear to have been) set
in the past, the economic depreciation of the Covered Pipeline, and the
historical returns to the Service Provider from the Covered Pipeline

67. The Court stated that the Regulator isrequired to conduct adiscretionary evaluation
of what weight should be attached to each of the factorsidentified in s8.10(e) to (j) in
any given case*” Western Power submits, for the reasons set out below, that in this
case the Regulator should attach little weight to the basis on which tariffs have been
or appear to have been set in the past.

68. Epic’ spositionisvery different from that of an “incumbent” pipeline operator who
acquired or built the pipeline before the Code was anticipated. Principles of fairness
and sovereign risk require that incumbent operators who are subjected to new
regulatory regimes get some protection from this shifting of the goalposts. Hence the
Code takes into account historical factors such as those listed under this s. 8.10(f).

69. However in Epic’s caseit was not an incumbent. For the reasons set out in Appendix
1it should betreated asthough it bought the pipeline after the Code had commenced.

70. The analysisinAppendix 1demonstratesthat the Court’ s statement that each of the
considerationsin s 8.10(f) has apotential relevance in ahypothetical case wherethere
has been a sale of the pipeline prior to the commencement of the Code,*® need not be
given great weight in the case of the DBNGP. Western Power submitsthat the Court
was there referring to a situation where the sale occurred before the Code was
contemplated.

71. For the sake of completeness, Western Power notesthat in setting tariffsin the past,
under both the GTRs and the DBPRs, charges for capital recovery were based on
what apgoxi mates a DAC valuation, estimated by the Regul ator to be about $874
million.

72. Also, tariffswere previously set on avery short depreciation period of 20 years,
which would have recovered the capital base of the pipeline well ahead of the end of
itseconomic life. Thisover-recovery of capital in the first 20 years not only inflated
tariffsin the first 20 years, but also would have produced aradically “ stepped” tariff
at about the 20 year mark, asis graphically illustrated in an earlier AlintaGas
submission® Western Power supports the Regul ator’ s adoption of amore appropriate
timetable for asset depreciation, which avoidsthisradical tariff step. Western Power
notes, however, that adopting this longer depreciation period means that there will

46 Chamber of Minerals & Energy Submission to Off GAR of 17 March 2000.

7 Para 74 of the judgment.

“8 Para 168 of the judgment

49 Page 148 of Part B of the Draft Decision.

%0 AlintaGas' s Fourth Submission “Issues Related to Additional Submission”, 19 May 2000, p. 15.
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necessarily be adiscontinuity between pre-Code and post-Code tariffs. This
diminishesthe validity of any simplistic comparison between the $1.00/GJ
“headline” tariff under the Dampier to Bunbury Pipeline Regulations 1998 and the
“headling”’ characterisation of a Reference Tariff under the Code.

(g) s8.10(g) —the reasonable expectations of persons under the regulatory
regime that applied to the Pipeline prior to the commencement of the Code

73. Under clause 8.10(g) of the Code, in establishing theinitial Capital Base for the
DBNGP, the Regulator is required to consider the reasonable expectations of persons
under the regulatory regime that applied to the Pipeline prior to the commencement of
the Code.

74. The Court found that the relevant personsinclude users aswell as service providers>:

75. The unusual circumstances of the DBNGP sale, which occurred shortly before the
Code commenced in circumstances where Epic was fully aware that the pipeline was
going to be regulated by the Code (see Appendix 1), means that this factor operates
differently for incumbent shippers as distinct from the Service Provider.

@)() Reasonable expectations of Epic

76.  Western Power submitsthat in this case, for the reasons set out in Appendix 1the
reasonable expectations of Epic could only have been that the regime under the
Dampier to Bunbury Pipeline Act 1997 was atemporary regime that would continue
in operation only until 1 January 2000, and that after that time, the determination of
tariffs and service policiesfor the DBNGP would be carried out by an independent
regulator under the Code.

e Accordingly, the reasonable expectation of Epic under the regulatory regime that
applied to the Pipeline prior to the commencement of the Code should have no effect
on the Regulator’ s determination of theinitial Capital Base.

(9)(ii) Reasonable ex pectations of Users

78. In contrast to Epic, users of the DBNGP would have had reasonable expectations
under the regulatory regimes that applied to the DBNGP prior to the Code.

79. Most of the incumbent shippers at the sale date, and today, entered into long -term
transportation contractsin 1995 and 1996, well before the Code was even
contemplated, and so deserve recognition in these Code provisionswhich are
designed to smooth the transition and to protect incumbent users' interests.

80. Under both the GTR and the DBPR regimes, tariffs were based on a capital base that
resembled aDAC valuation which is estimated by the Regulator to be $874.0
million.>? Users would have expected that the tariffswould continue to be based on a
capital base that resembled a DAC valuation.

81. The Regulator should take users' reasonable expectations into account because many
large commercial users of the DBNGP, including Western Power, have made very

*1 Para 169 of the judgment.
52 Pages 148-149 of Part B of the Draft Decision.
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substantial long-term business plans and have entered into binding contracts, in
reliance on gas transportation costs that would be based on a capital base resembling a
DAC valuation.

82. Consequently, in setting the initial Capital Base the Regulator should takeinto
account (and give weight as afundamental element to) the reasonable expectations of
users under the previous regulatory regime that future tariffswould be based on a
capital base that resembled a DAC valuation.

(h)  8.10(h) —the impact on the economically efficient utilisation of gas resources

83.  TheCourt found that the phrase “economi cally efficient”, as used in this section was
intended to reflect the theory of economic efficiency.>® One well recognised
dimension of economic efficiency is productive efficiency, which is achieved where
indivisglual firms produce the goods and servicesthat they offer to consumers atleast
cost.

8. A DORC vauation of a pipeline approximates the efficient (least) capital cost of
providing a gas pipeline transportation service. A DORC valuation is also consistent
with providing the signalsto investors that motivate alonger-term efficient level of
investment in gas transmission assets>°

85.  Thetariff that derives from an efficient (lowest possible) initial Capital Base will lead
to productive efficiency in the utilisation of gas resources by providing an i ncentive
for the devel opment of and use of gas sources which result in the lowest possible
(forward looking) costs of gas exploration, extraction, transportation and supply to
end users™®

86. Excessive gas transportation tariffs, which have been inflated to recover aninitia
Capital Base derived from Epic’s overpayment, will lead to economically inefficient
utilisation of gas resources by increasing the delivered cost of gas to economically
inefficient levels.

87. In such circumstances, Western Power may ultimately have no choice but to turn to
alternative generation options which may be more expensive or less efficient.
Western Power has emphasised in its previous submissions®’, and reiterates, that this
islikely to motivate Western Power to seriously consider changing fuel, transportation
and generation sources and incurring the associated expense. Once again, thiswould
be inconsistent with the State’ s energy reform objectives, which include the ERTF
objective of maximising electricity industry productivity and efficiency.

88. For example, Worsley Aluminadecided to source steam and power for its expansion
from a Gas Turbine / Heat Recovery Steam Generator in preferenceto coal. This
decision was based on projections of gas transportation costs much less than the costs

%3 Para 120 of the judgment.

54 Para 155 of the judgment.

5% Pages 150-151 of Part B of the Draft Decision.

%8 Victorian Office of the Regulator General, page 150 of Pt B of the Draft Decision.

57 Western Power Submission to Off GAR No. 1 of 17 February 2000, Western Power Submission to Off GAR
No. 2 of 17 February 2000, Western Power Submission to OffGAR No. 4 of 16 March 2000, Western Power
Submission to Off GAR of 28 September 2001. See also Treasury & Office of Energy Submission to Off GAR
of 20 April 2000 at pages 20-21.
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89.

91

0

92.

93.

proposed by Epic based on aninitial Capital Base of around $2.4 billion. Wordley
Aluminasaid that the “ pipeline charges under Epic’ s proposed Access Arrangement
would have had a material adverse impact on Worsley’ s decision to baseits expansion
ongas-fired steam and power” >

s. 8.10(i) — the comparability with the cost structure of new Pipelines that may
compete with the Pipeline in question (for example, a Pipeline that may
by-pass some or all of the Pipeline in question)

In his draft decision the Regulator concluded that “comparability of an asset value
with asset costsincurred, or potentially incurred by competing pipeline Service
Providersis not a matter of material importance in considering valuation of the Initial
Capital Base of the DBNGP”.>*

While Western Power does not disagree with this general conclusion, section 8.10(i)
must still be given weight as afundamental element in establishing theinitial Capital
Base for the DBNGP.

Western Power submitsthat thisfactor isanother one which suggests that DORC sets
amaximum value for theinitial Capital Base. It certainly precludes some of the
exaggerated figures advanced by Epic.

8.10(j) — the price paid for any asset recently purchased by the Service
Provider and the circumstances of that purchase

The Court stated that what must be considered isthe price paid, which inthiscaseis
$2.407 billion, but also, very significantly, the circumstances of this purchase.®°

Western Power’ s discussion of purchase priceissuesinAppendix 2 applies equally to
the Regulator’ s consideration of s8.10(j). **

Section 8.10(j) is one of the many pointsin section 8 which callsfor evaluation, the
exercise of judgement, the formation of opinion and other exercises of discretion by
the Regulator.®® In Western Power’ s view, the combined circumstances of the
purchase of the DBNGP must lead the Regulator to form the opinion that the purchase
pricerecently paid for it should be given little or no weight in the Regulator’s
discretionary evaluation of what weight should be attached to each of the factors
identified in s8.10(€) to (j) in the ultimate establishment of the Capital Base.®® There
isno evidence that the purchase price represented the market value of the pipeline at
thetime of purchase, and there are indications that the purchase price was
uncommercial, reckless and mistaken. There are also indications that Epic had
motivations unrelated to value which might have given it reason to pay higher than
true market value for the DBNGP.

%8 Worsley Alumina’s submission to Off GAR dated 11 February 2000.
59 Page 151 of the Draft Decision

€0 Para 172 of the judgment.

51 Para 173 of the judgment

52 Para 73 of the judgment.

53 Para 74 of the judgment.

DMS# 1370829 Printed: 03 Feb 03 (11:28)
Ref: 1129958 PUBLICATION VERSION



Western Power -19-
Second post-judgment submission 8 November 2002

(k) s 8.10(k) — any other factors the Regulator considers relevant

95, By section 8.10(k), in establishing the initial Capital Base, the Regulator must
consider and give weight as afundamental element to any other factors the Relevant
Regulator considers relevant.®

96. Western Power submits that the Regulator should consider relevant, and consequently
should give weight as afundamental element, to the Commonwesalth and Western
Australian Governments' policies and commitments with respect to limiting national
and state greenhouse gas emissions, respectively.®®

97.  Audtraliais party to the United Nations Framework Convention on Climate Change,
and has signed the Kyoto Protocol to that Convention, which has asits ultimate
objective the stabilisation of greenhouse gas concentrationsin the atmosphere at a
level that would prevent dangerous anthropogenic interference with the climate
system.®®

98. Energy use isthe dominant source of greenhouse gas emissionsin Australia,
contributing 55 percent of the nation'stotal emissions®’ Fossil fuelled generation in
Australia contributed an aggregate of 162 million tonnes of carbon dioxide equivalent
greenhouse gas emissionsin calendar year 1998. 8

9. Thelow emission rate of natural gas compared to other fuels meansthat its use,
instead of fuels with higher emission rates, promotes the achievement of the
Governments' objective of limiting greenhouse gas emissions.

100. The Commonwealth Government’saim isthat the delivered cost of gasis decreased
so that it is competitive against other fossil fuels with higher greenhouse emission
intensities. The National Greenhouse Strategy provides:

Electricity supply industry reform measures are being progressed by the
COAG. Progressive restructuring of the electricity supply industry has been
taking place over the last decade, leading to theintroduction in 1997 of the
first stage of a competitive electricity market in southern and eastern
Australia. A similar process of reformistaking placein the gasindustry.
Australian gover nments are committed to enhancing competition in the
natural gas sector. Reducing the cost of gaswill increase its competitiveness
against other fossil fuelswith higher greenhouse emission intensities.*®

101.  Inother words, competition reform and greenhouse gas reform are inextricably
linked. Competition reform in Western Australiafor gasisimplemented by the Code
enacted aslaw in Western Australia by the Gas Pipeline Access (Western Australia)
Access Act.

% Para 56 of the judgment.

5 Guidance Statement for Minimising Greenhouse Gas Emissions No. 12 October 2002, Government of
Western Australia Environmental Protection Authority; The National Greenhouse Strategy November 1998,
Commonwedlth of Australia.

% Page 101 The National Greenhouse Strategy.

7T he Australian Greenhouse Office.

%8 Page 3, SKM report.

%9 Page 42 The National Greenhouse Strategy
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102.

103.

104.

105.

106.

107.

108.

Government has promoted micro-economic reform in the gas market with the aim of
making gas available at its efficient cost:

Australia has seen steady growth in the use of natural gasin the energy
sector, for electricity generation and for direct use. Asaresult of micro -
economic reformsin the electricity and gas markets, thistrend is expected to
conti nue resulting in alowering of the average greenhouse gasintensity of

energy. ¢

The Commonwealth Government has al so stated that it proposes to monitor and
review the operation of the competitive energy market by conducting:

...periodic reviews of the operation of the National Electricity Code and
National Gas Access Code to ensure that they do not present barriersto
sustainable energy supply and demand side options, taking into account
reports of the National El ectricit¥ Code Administrator and any relevant
reports by gas regulatory bodies.”*

The Government’ s object isthat the competitiveness of natural gasisincreased as
against other fossil fuels with higher greenhouse emission intensities. Accordingly, its
policy it that the operation of the Code must not present abarrier to reducing the cost
of gas.

The Regulator should not establish ahigh Capital Base for the DBNGP simply
because Epic erred in its assessment of value of the DBNGP or had unreasonable
expectations, or both, because thiswill result in higher tariffs which will decrease the
competitiveness of natural gaswith itslow greenhouse emission intensity in favour of
other fossil fuelswith higher greenhouse emission intensities.

Thiswould be contrary to Government policy and contrary to Australia’s
commitmentsin respect of the Kyoto Protocol to the United Nations Framework
Convention on Climate Change.

Western Power has a particul ar interest in greenhouse gas reductions, as one of the
first generatorsto enter into an ESAA greenhouse gas reduction agreement with the
Commonwealth Government.”® In that agreement, Western Power observed the
importance, in reducing greenhouse gas emissions, of maximising the cost
competitiveness of gas-fired generation comp ared with coal-fired. Gas transportation
costs are acentral component in that equation.

Deleted under section 7.11 of the Code.

® Page 41 The National Greenhouse Strategy

" Page 43 The National Greenhouse Strategy

"2 Greenhouse Cooperative Agreement between Western Power Corporation and the Commonwealth of Western
Australia dated 25 March 1997.
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1.3 Applying s. 8.11 to the DBNGP in light of the judgment
(a) Introduction to s. 8.11

109. Western Power’s first post-judgment submission demonstrated that s. 8.11 involves
two elements:

€) as one element, Epic must make a credible case that the DBNGP's
circumstances justify the Regulator adopting an initial Capital Base that falls
outside the “normal” bounds of DAC and DORC;

(b)  asasecond and logically quite separate element, Epic must establish that an
appropriate weighting of the factorsin s. 8.10 as fundamental elements,
consistent with the objectivesin s. 8.1 (guided if necessary in the last
paragraph of s. 8.1 by thefactorsin s. 2.24), produces an initial Capital Base
which is higher than DORC.

110.  Neither of theseissufficient initself. Whether or not the DBNGP' s circumstances are
“normal”, the application of s. 8.11 will not become an issue unless Epic demonstrates
that theinitial Capital Base should be higher than $1.234m. The Court found that the
onus rests on Epic to do this*

(b)  First element: Justifying a departure from the “normal” band

111.  Western Power’s first post-judgment submission madeit clear that nothing in the
judgment r equires the Regulator to depart from the normal band in the particular case
of the DBNGP. Thisisamatter for the Regulator’ s discretion.

112. TheCourt ruled that the Regulator may take into account Epic’ s purchase of the
DBNGP and the circumstances of that purchase including the price paid, and any
value according to arecognised asset valuation methodology which the price reveals,
in determining this element.”

113.  Western Power submitsthat for the reasons discussed abovein relationto s. 8.10 (see
alsoAppendix 2 of this submission), in the particular circumstances of the DBNGP
thereis no credible evidence yet placed before the Regulator to justify hisforming the
view that a departure from the “normal” band is necessary.

114.  For example, in the DBNGP' s circumstances there was no reasonable basis for Epic’'s
purchase price to include capitalised monopoly rents.

(c)  Second element: Establishing an initial Capital Base higher than DORC

115.  Asto the second element, Western Power submits that for the reasons given above
(seein particular in relation to ss. 8.10(b), (c), (d), (h) and (i) and see aso Appendix 2
of thissubmission), it isimpossible to sustain a valuation of the DBNGP whichiis
higher than DORC under the s. 8.10 factors, independently of the operation of s. 8.11.
If Epic makes submissions on this matter, Western Power will respond.

"3 Para39 & 40 of the judgment
"4 Para 189 of the judgment
S Para 223, 5™ bullet point of the judgment
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1.4 Applying s. 8.1 to the DBNGP (in relation to setting the initial
Capital Base) in light of the judgment

116. Asdemonstrated in\Western Power’s first post-judgment submission, and summarised
at the beginning of this submission, the principal provisionsin setting aninitial
Capital Base are ss. 8.10 and 8.11, discussed above under headings 1.2 and 1.3. To
the extent that the Regulator requires policy guidance in this process, heisto look to
the objectivesin s. 8.1, which are discussed under this heading.

(@) s8.1(a)—providing the Service Provider with the opportunity to earn a
stream of revenue that recovers the efficient costs of delivering the
Reference Service over the expected life of the assets used in delivering that
Service

@)(@i) Efficient costs

117.  TheCourt found that “efficient costs” in this section imported the concept of
economic efficiency in its accepted senses of technical or productive, allocative and
dynamic efficiency, together with the ordinary notion of costs.”®

118.  One component of the efficient cost of delivering the Reference Serviceis a capital
recovery component.

119. The Court found that the argument that only capital costs calculated on a“forward
looking” basis could be taken into account in the determination of “the efficient costs
of delivering the reference service” was supported by economic theory.”” On this
view, no regard is had to past actual investment. However, the application of
“efficient costs” to the circumstances of a case was amatter for the Regulator. "®

120.  Western Power submitsthat the Regulator should have regard only to forward -looking
costsin the case of the DBNGP. Thisis because calculating capital costsonly on a
forward looking basis, as supported by the theory of economic efficiency, leadsto the
objective that the Court found is associated with s8.1(a), of replicating the outcome
of acompetitive market.” The Court found that there is awell-accepted association
between economic efficiency and competition in amarket. &

121.  Western Power submits that a Reference Tariff and Reference Tariff Policy designed
onthisbasiswill be set at the level of efficient costs, which will derive from an initial
Capital Base set at efficient level, which is approximately the DORC valuation of
around $1,234 million.

122.  Epic must show agood reason for the Regulator to abandon a purely forward -looking,
economically efficient approach, and take a* backward-looking” analysis which takes
into account Epic’s past actual investment in the DBNGP, and no such reason has
been shown by Epic.

"® Para 139 of the judgment.

"7 Para 141 of the judgment

"8 Para 141 of the judgment.

9 Para 139 of the judgment.

8 Paras 116, 139 & 143 of the judgment.
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123.  Inthiscase, asismade clear inAppendix 1, Epic knew at thetimethat it bid for the
DBNGP that the DBNGP would be regulated under aregime with all the elements of
the Code, including the Code' s objective of preventing the abuse of monopoly
power.8! Thereisthus no justification in the specific case of the DBNGP for allowing
a“backward-looking” approach in order to permit recovery of acapitalised monopoly
profit component. Thiswas the only example given by the Court for adopting a
“backward looking” approach and it is clearly not relevant in this case.?

124.  If Epic makes any further submissions on this point in an attempt to demonstrate that
thereisagood reason to take a“ backward-looking” approach, Western Power will
make submissionsin response.

125. Eventhen, Epic would still have to demonstrate that such a “backward-looking”
approach does somehow meet the statutory requirements of technical or productive
efficiency, allocative efficiency and dynamic efficiency.

(a)(ii) Opportunity to earn a stream of revenue that recovers the efficient costs

126. TheCourt also noted that s 8.1(a) does not provide that the service provider should
recover the efficient cost of delivering the reference service; the objective is merely
that the service provider should be provided with the “ opportunity” to earn a“ stream
of revenue” that recovers the efficient costs over the expected life of the assets used

127.  The Court was clearly trying to emphasise that the objective of s8.1(a) isnot to
guarantee that the Service Provider receives any particular sum of money. Rather, by
$8.1(a), the Reference Tariff and Reference Tariff Policy should have sufficient
flexibility so that, depending on how well the Service Provider minimises its expenses
in the process of generating revenue and how well it develops the market for
Reference Service, it has theopportunity to earn a stream of revenue that recovers
efficient costs. Of course, capital recovery isonly one element of the efficient cost of
providing the Reference Service, and increased efficiency by the Service Provider in,
say, maintaining the pipeline would mean that the overall cost of providing the
Reference Service was lower. The stream of revenue earned, whatever it was, would
then be more likely to lead to the Service Provider recovering the efficient costs of
providing the Reference Service.

128.  Section 8.1(a) is not supposed to provide aguarantee of any nature to the Service
Provider, merely an opportunity.

(b) s 8.1(b) —replicating the outcome of a competitive market

129.  The Court found that the precise focus of s8.1(b) isacompetitive market in the field
of gastransportation, the objective being to replicate what would be the outcome if
there was competition for the transportation of gas by the pipelinein question®*

130. Thisrequiresthe application of economic methods and theory to replicate the
outcome of aworkably competitive market,2> because aworkably competitive market
islikely, over time, to lead to greater economic efficiency.®

81 See paragraph (b) of the preamble to the GPA (WA) Act
82 Para 141 of the judgment.
83 Para 141 of the judgment.
84 Para 127 of the judgment.
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131.  The Court acknowledged that thereis no clear answer to how to determine the
outcome of acompetitive market.®” It isthe Regulator stask to explore this fully.®

132.  If the DBNGP faced workable competition from another transportation service
provider for the service of gas transportation from the north -west of Western Australia
to the south-west (for example a parallel pipeline), thiswould result in atransmission
tariff that was at approximately the rate of efficient cost (in the forward looking,
economic sense). Each provider of the transportation service would have to keep its
tariff around the level of efficient cost to ensure that it retained its market share.

133. Inthe context of setting theinitial Capital Base, Western Power submits that to ensure
that the design of the Reference Tariff and Reference Tariff Policy replicatesthe
outcome of a competitive market, the Reference Tariff should be set at the level of
efficient costs, which should derive from aninitial Capital Base set at aforward -
looking economicaly efficient level, which is approximately the DORC valuation of
around $1,234 million.

134.  Western Power’ sfirst post-judgment submission makesit clear that such an approach
would be entirely consistent with the judgment and the Code.®®

(c) s8.1(d) - not distorting investment decisions in Pipeline transportation
systems or in upstream and downstream industries

(310 Not distorting investment decisions in pipeline transportation systems

135. The Court found that while economic efficiency requiresthat past actual investment
beignored s 8.1(d) does not deny the potential relevance of past investment
decisionsto the design of areference tariff or areference tariff policy.®*

136. The Court noted that very substantial |ong-term investment decisions are required for
investment in anatural gas pipeline. Investment will not be encouraged or maintained
if investment decisions which were sound when judged by the commercial
circumstances existing at thetime of the investment, are rendered loss-making by
virtue of future governmental intervention?

137.  The Court found that this might happen in a hypothetical case where areferenc e tariff
for such apipelineisbased on acheaper present replacement value of the pipeline and
no regard is paid to the actual unrecovered capita investment in the pipeline, thus
undermining the viability of the earlier investment decision.”® The Court found that
“in an appropriate case”** such as the hypothetical case being considered by the
Court, it may be appropriate for the Regulator to take into account the actual
investment in the pipeline when establishing theinitial Capital Base.*®

8 Paras 124, 126 & 127 of the judgment.
% Para 143 of the judgment.

87 Para 144 of the judgment.

8 Para 128 of the judgment.

89 Paras 43-46 of Western Power’ s First Post-Judgment Summary
0 Para 150 of the judgment.

1 Para 152 of the judgment

92 Para 149 of the judgment.

9 Para 149 of the judgment.

% Para 154 of the judgment

% Para 154 of the judgment.
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138. Clearly Epic’s purchase of the DBNGP is very different from the hypothetical
example discussed by the Court.

139.  First, thereis no evidence that the price Epic paid for the DBNGP was sound when
judged by the commercial circumstances existing at thetime.*® The Court specifically
said that reckless, mistaken or highly speculative investment decisions should not be
accepted for this purpose®” Asthe Court found, the mere fact that the price was paid
in apublic tender is not necessarily determinative of thisissue because Epic may have
erred in its assessment of value or had unreasonable expectations®® Western Power
submitsthat both of these were the case. Furthermore, by definition a closed tender
process will tend to maximise, not minimise, the risk of a purchase price being
erroneously or deliberately inflated. It restswith Epic to show that thisis not the case,
and it has not done s0.%° On the contrary, Western Power submitsthat all the evidence
currently before the Regulator supports aconclusion that Epic’ sinvestment was one
or more of reckless, mistaken or highly speculative (see Appendix 2).

140.  Second, asthe analysisinAppendix 1 makes clear, the determination of theinitial
Capital Base and tariffs for the DBNGP by an independent regulator under the Code
cannot be seen to be “future governmental intervention”. Atthetimeof itshid, Epic
was aware that tariffs for the DBNGP would be determined by an independent
regulator in accordance with the Code.

141. TheCourt discussed adifferent way in which investment decisionsin pipeline
transportation systems might be distorted. If the purchase price paid for apipelineas
aresult of areckless, mistaken or highly speculative investment decision istaken into
account in establishing the initial Capital Base, thiswill be recognised by other
investors*®® The Court stated:

Future investment decisionsin pipelines might well be distorted wereit the
casethat any price paid by a service provider to acquire a pipeline, no matter
how uncommercial, mistaken or reckless, should automatically be recognised
astheinitial Capital Base or value of the pipeline for the purposes of the
Code. Thiswould encourage the payment of excessive and unrealistic prices
to acquire a pipelinein the expectation that the purchase price would be able
to be recovered over thelife of the pipeline under the Code.

142.  The Court warned that it follows that aprice paid for a pipeline before the Code
applied to it will need to be carefully evaluated by the Regulator for the purposes of
s 8.1(d). Western Power submits that the Regulator’ s evaluation of the price paid for
the DBNGP will show that there are indications that the price paid by Epic wastoo
high and that Epic has been unableto justify the price. Western Power submits that
Epic knew that a Reference Tariff for the DBNGP would be set by an independent
regulator under the principles of the Code at the timeit bid for the DBNGP.

% This test endorsed also in para 149
7 Para 154 of the judgment.

%8 Para 189 of the judgment.

% Para 189 of the judgment.

190 para 154 of the judgment.
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143. Thesefactsmeanthat if Epic’s purchase price for the DBNGP is taken into account
under thisfactor, the result will beto lead to distorted investment decisionsin pipeline
transportation systems in contravention of this objective.

(c)(ii) Not to distort investment decisions in upstream or downstream industries

144. A hightariff for gas transportation on the DBNGP deriving from a high initial Capital
Base will lead to the cost of delivered gas being higher than the efficient cost. This
will distort investment decisionsin industries upstream and downstream from the
DBNGP, away from what would otherwise be the optimum outcome.

145. Theincreased cost of delivered gaswill distort investment in downstream industries
directly because it will increase the probability that a decision will be made to use an
alternative fuel for a project, such as coal and oil, solely becausethe DBNGP's
regulated tariffs are not economically efficient. It will also increase the probability
that adecision will be made to not locate anew project in Western Australiaat al, or
to locate it in anon-optimum position, in order to obtain gas from a source other than
the DBNGP.

146. Investment in al gas-consuming industries will potentially be distorted, but the effect
islikely to be greatest in commercial operations that generate their own power and
heat on-site.

147.  Thehigher pricefor delivered gaswill distort investment decisionsin downstream
industries indirectly because it will cause Western Power’ s cost of fuel for power
generation to increase substantially. Western Power will ultimately have no choice
but to pass this cost on to consumers. Again, investment decisionswill be distorted
because it will increase the probability that a decision-maker will decide not to
proceed with the project in Western Australiaat all because of theincreased cost of
power, in favour of another location.

148.  Western Power has emphasised in its previous submissions;'®* and reiterates, that this
islikely to lead to increasesin electricity pricesfor small consumersin Western
Australiaand to motivate Western Power to seriously consider changing fuel,
transportation and generation sources and incurring the associated expense. As stated
above, thisisdirectly inconsistent wit the ERTF' s objective of lower power pricesfor
consumers.

149.  For example, Wordey Alumina sdecision to use gasin preference to coal was based
on projections of gas transportation costs much less than the costs proposed by Epic
based on aninitial Capital Base of around $2.4 billion. Worsley Aluminasaid that the
“pipeline charges under Epic’s proposed Access Arrangement would have had a
material adverseimpact on Worsley’ sdecision to baseits expansion on gas -fired
steam and power” *°? aclassicillustration of inflated tariffs distorting an otherwise
sound investment decision.

101 \Western Power Submission to Off GAR No. 1 of 17 February 2000, Western Power Submission to OffGAR
No. 2 of 17 February 2000, Western Power Submission to Off GAR No. 4 of 16 March 2000, Western Power
Submission to Off GAR of 28 September 2001. See also Treasury & Office of Energy Submission to Off GAR
of 20 April 2000 at pages 20-21.

192 \Wordey Alumina s submission to OffGAR dated 11 February 2000.
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150.  Also, Wordey Alumina has expressed its concern that high tariffsfor gas
transportation, increasing the price of energy, reduce the attractiveness of the south
west of Western Australia as the site for future expansions of the aluminaindustry. 1%3

151.  Investment decisionsin upstream industries will be distorted because of the
consequent reduced demand for gas. Therewill be less devel opment and processing
of gasresources for domestic consumption.

152. Deleted under section 7.11 of the Code.
(d) s8.1(e)- efficiency in the level and structure of the Reference Tariff

153. By s8.1(e), aReference Tariff should be designed with aview to achieving the
objective of efficiency inthelevel and structure of the Reference Tariff.

154. TheCourt found that “efficiency”, as used in this section, was intended to reflect the
theory of economic efficiency.*® Onewell recognised dimension of economic
efficiency is productive efficiency, which is achieved where individual firms produce
the goods and services that they offer to consumers at least cost.'%

155.  Efficiency inthelevel of the Reference Tariff will be achieved if the tariff is derived
from the lowest possibleinitial Capital Base.

156. A DORC vauation of apipeline approximates the efficient (least) capital cost of
providing a gas pipeline transportation service. A DORC valuation is also consistent
with providing the signalsto investors that motivate alonger-term efficient level of
investment in gas transmission assets?%°

1.5 Applying s. 2.24 to the DBNGP (in relation to setting the initial
Capital Base) in light of the judgment

157. Asdemonstrated inWestern Power’s first post-judgment submission, and summarised
at the beginning of this submission, the principal provisionsin setting aninitial
Capital Base are'ss. 8.10 and 8.11, discussed above under headings 1.2 and 1.3. The
Regulator obtains policy guidancein this processfrom the objectivesin s. 8.1,
discussed above under heading 1.4.

158. Thefinal level of guidance which may be called on, but only in the limited case of
seeking guidance for the exercise of the Regulator’s discretion under the last
paragraph of s. 8.1, if necessary, involveslooking to the factorsin s. 2.24, which are
discussed under this heading.

159.  Western Power wishesto emphasise that its comments bel ow should not be taken to
suggest that s. 2.24 has any relevance to the process of setting theinitial Capital Base
outside this one, limited and indirect application.

103 Worsley Alumina Submission to OffGAR of 11 February 2000.
104 Para 120 of the judgment.

195 Hilmer Report, para 91 judgment.

198 Pages 150-151 of Part B of the Draft Decision.
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160. Thefactorsins. 2.24 are not expressed to belisted in any priority. Itisfor the
Regulator to assess the weight and relevance of each of the factors. Asamatter of
statutory i nterpretatl on the order in which the factors are printed does not suggest any
order of priority.X%” If the Regulator'slegal adviceisto be contrary, Western Power
reguests the opportunity to make submissions on this point.

(@) s 2.24(a) —the Service Provider’s legitimate business interests and
investment in the Covered Pipeline

161. Itisclear fromthe judgment that it isalegitimate businessinterest of Epic to seek to
recover the actual investment it madein the DBNGP when it acquired it, together with
areasonable return on that investment. Epic’ sright to seek to do so isnot disputed,
nor is the fact that the Code recognises thisinterest under s. 2.24(a). This does not
mean that, after all Code provisions are applied, Epic should succeed in this objective.

162. Clearly the Regulator’s obligation under s 2.24(a) to consider Epic’s legitimate
businessinterests and investment in the DBNGP must be counterbalanced by his
obligation under s 2.24(d) to consider society’ sinterest in the DBNGP' s economically
efficient operation, together with consideration of the public interest (s 2.24(€)) and
theinterests of Users (s 2.24(f)).

163.  Furthermore, the Court has madeit clear that s 2.24 playsonly alimited rolein s 8.1%

164. It canthusbe seen that, contrary to the view expressed by EpIC initsrecent
submission to the NCC, 1®° Epic’s legitimate business interest in recovering its
purchase price should play at most avery limited, and indirect, rolein the
establishment of theinitial Capital Base under s8.10 and s8.11.

165. The Court stated that the Regulator’ s further consideration of the price paid by Epic
for the DBNGP would no doubt be undertaken differently in the light of the Court’s
findings on the meaning, effect, potential operatlon of and interrel ationship between
sections 2.24, 8.1, 8.10, and 8.11 as outlined above. ™

166. The Court expressly recognised that there may well be no change in the ultimate
outcome, from what is set out in the Draft Decision emphasising that whether there
wasisamatter for Epic’sfurther submission, if any, and the Regulator’ sre-
assessment and decision.

(b) s 2.24(d) —the economically efficient operation of the Covered Pipeline

167. TheCourt found that “ efficiency”, as used in this section was intended to reflect the
theory of economic efficiency.*** Onewell recognised dimension of economic

197 Para 187 of thejudgment.

108 para 85 and 136 of the judgment. See also Para 78 of the judgment

199 APT, Duke Energy and Epic Energy submission to the National Competition Council on the relevance of the
Supreme Court (WA) decision in the Epic matter to the Council's recommendation in relation to certification of
the Queendand gas access regime, September 2002. Western Power may make a further submission in relation
to this document.

110 para 190 of the judgment.

111 Para 120 of the judgment.
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efficiency is productive efficiency, which is achieved where individual firms produce
the goods and services that they offer to consumers at least cost.**2

168. TheCourt rejected Epic’ sargument that itsinterests as operator of the DBNGP were
to be taken into account under this section. The Court said that while the notion of
economi ¢ efficiency in this context involves specific views about costs such as capital
investment, these views are from the perspective of society.!'® That is, society’s
interest in promoting a competitive market and preventing the abuse of monopoly

power.

169.  For the pipelineto operate with productive efficiency, gastransportation services must
be offered to consumers at least economic cost, so they must be provided using the
lowest economically sustainable capital base. The low tariffsthat derive from thelow
capital base ultimately enhance community welfare.*'*

170. A DORC valuation of a pipeline approximates the efficient (least) capital cost of
providing a gas pipeline transportation service. A DORC valuation is also consistent
with providing the signalsto investorsin gas distribution assets that motivate a
longer-term efficient level of investment in gas transmission assets*®

171. TheRegulator must consider both society’ s viewpoint, and under s 2.24(a), the
differen} l\éi ewpoint of the Service Provider, having regard to the scope and objects of
theAct:

172.  Clearly the need under s 2.24(d) to consider society’sinterest in the DBNGFP's
economically efficient operation, together with consideration of the public interest (s
2.24(e)) and the interests of Users (s 2.24(f)) , operate to counterbal ance and outweigh
the need under s 2.24(a) to consider Epic’slegitimate businessinterests and
investment in the DBNGP.

(c) s 2.24(e) —the public interest, including the public interest in having
competition in markets (whether or not in Australia)

173. Bys2.24(e),in ng aproposed Access Arrangement, the Regulator must take
into account the public interest, including the public interest in having competition in
markets (whether or not in Australia).

174.  Thefirst limb of publicinterestins 2.24(e) isthe genera public interest.

175. The Court declined to consider Epic’s submission that the public interest may extend
to protecting the interests of pipeline owners and ensuring that fair and reasonable
conditions are provided where their private rights are overborne by the statutory
scheme '’

176.  Western Power submitsthat the public interest does not extend to include this, which
is adequately dealt with by s2.24(a). Evenif s2.24(e) does extend to include this,

112 Hilmer Report, para 91 judgment.

113 Para 133 of the judgment.

114 Para 91 & 133 of the judgment.

115 Pages 150-151 of Part B of the Draft Decision.
18 Para 133 of the judgment

117 Para 134 of the judgment
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177.

178.

179.

180.

181.
182.
183.

184.

(d)
185.

186.

187.

Epic wasfully aware that the Code was coming when it bought the DBNGP (see
Appendix 1), so it cannot be said to have had itsrights overborne by a statutory
scheme. Any rights Epic hasin respect of the DBNGP have always been subject to
the statutory scheme and therefore have not been overborne.

In any event, were the Regulator to consider Epic’ sinterests under this section, they
are more than outweighed by the interests of the other biddersfor the DBNGP.
Permitting Epic to usethe priceit paid for the DBNGP astheinitial Capital Base
would reward Epic’ s overpayment on purchase and transfer the businessrisk in the
competitive bid process from the purchaser to pipeline users.

Such an outcome would be manifestly unjust to other biddersin the public tender who
based their bids on a proper commercia assessment of the risk that they would be
required to assume, contrary to the public interest.

Itisalso contrary to the public interest for the price paid by Epic for the DBNGP to be
used astheinitial Capital Base because it transfersthe businessrisk in the competitive
bid process from the purchaser to pipeline usersin the form of high gas transportation
tariffs.

Itiscontrary to the public interest for gas transportation coststo be artificially
inflated, because it increases the risk that new power generation plant, acquired by
competitive tender under the Public Power Procurement Process, will be coal-fired
rather than gas-fired and hence will likely have higher greenhouse gas emissions,
because increased gas transportation tariffs will impact on the cost differential
between the two technol ogies.

Deleted under section 7.11 of the Code.
Deleted under section 7.11 of the Code.
Deleted under section 7.11 of the Code.

Asto the second limb of this factor, competition in markets both upstream and
downstream of the DBNGP will be hindered by inefficient transport tariffs.

s. 2.24(f) — Interests of users and prospective users

By s2.24(f), in ng aproposed Access Arrangement, the Regulator must take
into account the interests of Users and Prospective Users.

The Court acknowledged that the interests of users and prospective users arelikely to
be counterpoised to the service provider’ slegitimate business interests and
investment **®

Thisis certainly true of the DBNGP. Thereisafundamental tension between Epic’'s
“legitimate business interest” in maximising income, and the users' diametrically
opposed “interest” (note not limited by arequirement of legitimacy or abusinesslink)
in minimising tariffs.

118 pPara 135 of the judgment.
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188.

180.

190.

1.6

191

192.

193.

194.

Western Power and other users (current and prospective) will be adversely affected by
excessively high tariffs.

If Western Power absorbs some of these costs, keeping electricity prices unchanged,
its own profitability will bereduced. To the extent that it isforced to pass on the costs
toits customers by way of increased electricity prices, thiswill affect its customers
profitability and competitiveness.

Although some of these comments seem self-evident, this factor remains one of the
section 2.24 factors which must be given weight as fundamental elements.

Conclusion regarding initial Capital Base

Western Power’ s first post-judgment submission madeit clear that the judgment,
while clarifying a number of points of interpretation, and while making some general
observations on how the Code would apply in certain hypothetical circumstances, did
not make binding determinations on how the Code isto be applied to the particular
case of the DBNGP.

Thisisemphasised by the judgment’ s concluding paragraph:

“It must be rememb ered, however, that once the basic issues of interpretation
are clarified it isfor the Regulator, not this Court, to consider and weigh those
factors and objectives. Itisfor the Regulator to assess the relevance and
weight of each of these factors and objectives and to exercise the discretions
that are committed by the Codeto him.” **°

Furthermore, asWestern Power’s first post-judgment submission makes clear, nothing
in the judgment requires the Regulator to give primacy or particular weight to Epic’'s
purchase price, or prevents the Regulator in his discretion from reaching the same
conclusions as those which he incorrectly thought the Code forced on him, eg:

(@  that areasonable commercia valuation of the DBNGP in 1998 would have set
apurchase price having regard only to future regulated revenues and efficient
capital investment; or

(b)  thats. 8.1(a) shouldinthis particular case be only forward-looking; or

(c)  that Epic's purchase price was uncommercial and unsustainable regardless of
whether Epic had purported to make allowance for future capital investment to
meet load growth.

This submission has demonstrated that these are entirely appropriate conclusionsto
draw inthis particular case.

The Court was also at painsto makeit clear that it did not expect or require the
Regulator’ s reconsideration to produce adifferent result. On the contrary it expressly
stated that thisis amatter for the Regulator.*?

119 Para 187 of the judgment
120 Para 190 of the judgment
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195. Western Power has demonstrated above:

(@)  that Epic’sapproach to setting theinitial Capital Basein all Epic’s current
submissionsis fundamentally flawed and inconsistent with the Code;

(b)  that the DAC valuation stands unimpeached and must be given weight asa
fundamental element;

(c) that the DORC val uation stands unimpeached and must be given weight asa
fundamental element;

(d) that there are anumber of very serious defectsin the case put forward to date
by Epic for use of purchase price either as a valuation methodology in its own
right or as evidence of market valuation;

(e)  that the other factors of s. 8.10 (each of which must be given weight asa
fundamental element) tend to support a conclusion that a DORC valuationis
the highest appropriate one, ie:

0] $8.10(e) — DORC;
(i)  s8.10(f) — DAC;
(iii)  s8.10(g) — DAC;
(iv)  s8.10(h) — DORC;
(v)  s$8.10(i) — DORC;

® astos. 8.11, that thereis no credible evidence before the Regulator on which
to base a decision to depart from the normal band of DAC and DORC, even if
(asisnot the case) the s. 8.10 factors produced a number higher than DORC in
thefirst place;

(g9 that avaluation no greater than DORC would be most consistent with the
objectivesins. 8.1; and

(h)  totheextent that thes. 2.24 factors are relevant, and giving each of those
factors weight as afundamental element, the combined effect of the factorsin
s. 2.24 tendsto a conclusion that avaluation no higher than DORC is most
appropriate.

196. Therefore, in conclusion, Western Power submitsto the Regulator that the changesto
the Access Arrangement required by the Draft Decisioninrelation toinitial Capital
Base, and hence in relation to tariffs, should remain largely unchanged in the Final
Decision.
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Part 2 - Matters Other than Capital Base

2.1 Section 20 dispute and T1-equivalent reference service
(a) Introduction

197.  Western Power reaffirms the submissions put forward in the joint submission dated 15
August 2001 entitled “ Submission to the Gas A ccess Regulator on the T1-equivalent
Reference Service” (*joint submission” ). Thejoint submission sets out the
background to the s. 20/T 1-equival ent Reference Service issue.

198.  Section 20 of the Dampier to Bunbury Pipeline Act 1997, obliges Epic to offer al pre-
sale shippers (other than Alcoa) to move from their GTR** tariff to avariable tariff
mechanism, under which the contractual tariff is determined from time to time asthe
tariff (“ statutory price’) that aperson could insist upon paying if the person were, at
that time, entering into a contract for the service set out in the shipper’ s contract.

199. Thepractical effect of accepting as. 20 offer isthat the firm GTR T1 contract is
amended, to replaceits existing tariff provisions with adeceptively simple clause
which says:

“The shipper must, on any day, pay the price (“ statutory price”) that aperson could
insist upon paying, under the then prevailing statutory accessregime, if that person
was entering into a contract on that day for a service the same asthe service set out in
thisGTR T1 contract.”*??

200. Oneaspect of the background to s. 20 of the Dampier to Bunbury Pipeline Act 1997
deserves emphasis. The sole reason s. 20 was enacted was to giveincumbent shippers
the opportunity of moving to anew tariff while remaining on their existing contracts.
If the intention was purely to move shippersto atariff under the Dampier to Bunbury
Pipeline Regulations 1998, section 20 could have avoided the ambiguous references
to “statutory price” and instead said that shipperswere to be offered to moveto a
“price determined by the regulations made under thisAct”. The Act does not say that,
because that was not Parliament’ sintention. At the time the Dampier to Bunbury
Pipeine Act 1997 was enacted it was well-known that that Act was merely creating an
interim access regime, pending the arrival of the Code in about 1 January 2000 (this
fact isillustrated elsewhere in this submission). Because the precise formulation of
the Code was not known at that time, Parliament was forced to use the generic
expression “ statutory price”, but this should not distract the Regulator from
recognising that the now-impending move from the Dampier to Bunbury Pipeline
Regulations 1998 to the Access Arrangement was precisely the move that
Parliament intended by s. 20 to make available, in terms of tariffs, to incumbent
shippers. Western Power highlightsthe significance of this point bel ow.

201. Deleted under section 7.11 of the Code.

121 “«GTR” means Gas Transmission Regulations 1994

122 Section 20 of the Dampier to Bunbury Pipeline Act 1997 is complex and difficult to interpret and apply, and
some areas regarding s. 20 are clearly controversial between Western Power and Epic. However West ern Power
does not believe that this proposition asto the contractual effect of s. 20 is open to serious challenge. The
controversy comesin the next step, determining what isthe “ statutory price” from timeto time. Western Power
would be happy to meet with the Regulator and hislegal advisers, to discuss the operation of s. 20.

DMS# 1370829 Printed: 03 Feb 03 (11:28)
Ref: 1129958 PUBLICATION VERSION



Western Power -34-
Second post-judgment submission 8 November 2002

202.

203.
204.

205.
206.
207.

208.

209.

210.

211

Epic has already told Western Power that in Epic’sview if its proposed Access
Arrangement were approved the s. 20 mechanism could very well “fail”, in the sense
that there is no ascertainable statutory price, for the period after the approval date.
Epic has foreshadowed that it would argue for this outcome. Epic has expressed the
view that if this occurs, the tariff under Western Power’s GTR-based contracts should
revert to a 1999 tariff of $1.18/GJ.

Deleted under section 7.11 of the Code.

Togiveavery crudeillustration of the size of thisissue: The difference between a
headline tariff of $1.18 /GJ and one of $0.85 /GJ (even assuming over-conservatively
that all shippers pay the higher Zone 10 tariff), for roughly 250 TJd of capacity under
GTR contracts (an u nder-estimate), would equate to very roughly $30m p.a.

Deleted under section 7.11 of the Code.
Deleted under section 7.11 of the Code.

Western Power and other shippers have sought the inclusion of a T1-equivalent
Reference Servicein the Access Arrangement for one primary purpose: to ensure that
for those shippers with GTR T1 contracts who have accepted as. 20 offer, itis
possible to determine what the “ statutory price” is after the Access Arrangement is
approved.

Asillustrated by the notional clause set out in paragraph 199 above, under s. 20, the
“statutory price” (being the new contractual tariff oncethes. 20 offer isaccepted) is
the price that a person could insist upon paying if entering into a contract for “the
service concerned”; ie. if entering into acontract for the GTR T1 service set out in the
GTR shipper’scontract. The process of determining what price a person could
hypothetically “insist upon paying” if entering into acontract foraGTR T1 service,
will be very greatly facilitated if the Access Arrangement specifies a Reference Tariff
for aReference Service which isequivalent to the GTR T1 service.

In contrast, if the Access Arrangement does not specify a Reference Tariff for a
Reference Service which is equivalent to the GTR T1 service, the parties may be
forced to arbitration or litigation in order to determine (for the purposes of
determining the contractual tariff) what price the hypothetical applicant would be able
to “insist upon paying” if entering into a contract for anon-reference GTR T1 service.

Epic has foreshadowed to Western Power that it will resist such arbitration and will
argue that the arbitrator should refuse to determine atariff, thus causing the s. 20
mechanism to “fail”.

In this context, Western Power requests the Regul ator to re-examine the question of
whether Epic should be required to amend the Access Arrangement in order to include
aT1-equivalent Reference Service, in light of the Court’ s affirmation that the s. 2.24
factors apply for the purposes of s. 3 generally, and in this context in particular to the
consideration of ss. 3.2(a)(i), 3.2(a)(ii) and 3.3(b). Western Power makes some
submissions below regarding the s. 2.24 factorsin this context.
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(b)  s.2.24(a) in the context of a T1-equivalent Reference Service

212.  Thejudgment makesit clear that not all of a Service Provider’scommercial
objectiveswill be“legitimate”. Without suggesting that the category was closed, the
court noted at anti-competitive conduct or tax evasion couldbe an “illegitimate”
interest?®

213. Deleted under section 7.11 of the Code.
214. Deleted under section 7.11 of the Code.
(c) s.2.24(b)in the context of a T1-equivalent Reference Service

215.  TheRegulator, in considering shippers’ reguests for the Access Arrangement to
include a T 1-equivalent Reference Service, should have regard to shippers' firm and
binding contractual obligations to take-or-pay very substantial amounts of capacity
under GTR-based contracts.

216.  Those shipperslike Western Power who have accepted as. 20 offer have afirm GTR
T1 contract in which the tariff provisions havein effect been replaced by aclause
such asthe notional one set out in paragraph 199 above.

217.  Thisisafirm, binding contractual commitment to take or pay for large quantities of
gas. It will not be made less so by any difficulty the parties may have in determining
what price this mechanism produces. Western Power urges the Regulator to consider
theimpact of the Regulator’ s decision upon thisfirm, binding contractual
commitment.

218.  Onerisk faced by shippers, if the Regulator refusesto require EpictoincludeaT1-
equivalent Reference Service, isthat Epic could be successful inits argument that if
the above mechanism fails, the tariff revertsto $1.18. Shippers would thus be faced
with abinding long-term take-or-pay contract at a heavily inflated tariff, which
incidentally has been forced on them in place of a Code tariff in circumstances where
the principal intention of s. 20 wasto enableincumbent shippersto moveto the
Codetariff. Thisillogical and ... [Deleted under section 7.11 of the Code]
...outcome can be very easily avoided by requiring Epic to include a T1-equivalent
Reference Service in the Access Arrangement, thus eliminating the uncertainty asto
what tariff ispayable under contracts which have been amended under s. 20.

219. Deleted under section 7.11 of the Code.
(d) s.2.24(c) in the context of a T1-equivalent Reference Service

220. Thereisnoway inwhich areguirement that the Access Arrangement be amended to
include a T1-equivalent Reference Service could adversely impact the operational and
technical requirements necessary for the safe and reliable operation of the DBNGP.

(e) s.2.24(d)in the context of a T1-equivalent Reference Service

221.  If the Access Arrangement does not include a T 1-equivalent Reference Service, which
would makeit astraightforward process to determine what tariff is payable under the

123 Para 130 of the judgment
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®
223.

224,

225,

@
226.

(h)
227.

228

229,

230.

2.2

231

amended pricing clause now included in GTR T1 contracts by the acceptance of as.
20 offer (see paragraph 199 above), the parties to each GTR T1 contract will facea
contractual disputeto determinewhat priceis payable.

These disputes are likely to be both complex and protracted, and to involve substantial
devotion of time and resources by Epic and many shippers. Thisisnot an
economically efficient utilisation of resources, compared with the alternative and
much simpler and cheaper solution of ensuring that the Access Arrangement includes
aReference Service and a Reference Tariff which make the task of determining the
contractual tariff amore straightforward one.

s. 2.24(e) in the context of a T1-equivalent Reference Service
Thejoint submission set out the context for s. 20.

There can be no doubt that Parliament’ sintention was to allow the then-incumbent
GTR shippersto move from their then-regulated GTR tariffsto a“moving target”
tariff, which picked up the prevailing regulated tariff from time to time.

Western Power submitsthat it would be completely adverse to the public interest for
Epic Energy’ s Access Arrangement to be structured in away that either defeated
Parliament’ s objectivesin s. 20, or made it difficult or expensive for those objectives
to be achieved.

s. 2.24(f) in the context of a T1-equivalent Reference Service

Thejoint submission makesit abundantly clear that the entire body of non-Alcoa
shippers wish the Regulator to address this matter. Thejoint submission and the
arguments above demonstrate very clearly why it isin the interests of these shippers
for the Access Arrangement to include a T1-equivalent Reference Service.

Summary regarding T1l-equivalent Reference Service

Thejoint submission demonstrates why ss.3.2 and 3.3 of the Code either require, or
failing that are completely consistent with, an exercise by the Regulator of his
discretion to require the Access Arrangement to be amended toincludea T1-
equivalent Reference Service.

The above discussion demonstrates how amost al of thes. 2.24 factorsweighin
favour of such an amendment, and how s. 2.24(a) cannot weigh against that
amendment.

The Court’sfinding that each of the factorsin s. 2.24 must be given weight asa
fundamental element is not limited to matters associated with setting theinitial
Capital Base.

In this context, Western Power urges the Regulator to reverse his decision not to
require Epic to include a T1-equivalent Reference Servicein the Access Arrangement.

Penalties

Western Power’s submission dated 21 September 2001 urged the Regulator to revisit
hisposition on penaltiesset out in the Draft Decision. Western Power reaffirmsits
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232.

233.

234.

235.

236.

237.

238.

submissions, and makes the following additional commentsin light of the Court’s
emphasisonthes. 2.24 factors.

Astos. 2.24(a), Western Power and other shippers have demonstrated that both
Epic’s ambit claim of $15 /GJ, and the Regulator’ s proposed penalty of 350% of the
relevant 100% load factor Reference Tariff, would constitute unenforceabl e penalties
if included in acontract. Thereisno way that Epic’ sinterest inimposing penalties
that the courts would render unenforceable for public policy reasons, could be
characterised as “legitimate”.*24

Western Power notes that the Regulator’ s proposed 350% penaltiesin the Draft
Decision should not be assessed by comparing them to Epic’ s unsustainable and
unsubstantiated ambit claim of $15/GJ. Rather they should be assessed on their
merits by comparing them to what is reasonable and necessary, consistent with the
Code, for the DBNGP.

Astos. 2.24(b), the Regulator can very appropriately have regard to the firm and
binding contractual commitments of all existing GTR and DBNGP Access Manual
contracts, none of which have any peaking or balancing charges at al, let alone
unlawful penalties. These contracts have operated for almost 7 years without mishap,
which bringsinto serious question the need for any such charges.

Astos. 2.24(c), that same almost 7 year operational record in an environment with no
peaking or balancing charges at all, suggests that these charges are certainly not
necessary to meet the technical and operational requirements for safe and reliable
operation of the DBNGP. No-one would suggest that the DBNGP' s operation since 1
January 1995 has been anything but safe and reliable despite the total absence of such
charges, and Western Power is unaware of any evidence from Epic that something is
about to radically change that would now render such charges necessary.

Epic apparently considered its ambit $15 /GJ penalties necessary as at 15 December
1999 when it lodged its proposed A ccessArrangement, but Western Power is not
aware of any safety or reliability issues that have arisen in the intervening 3 years
despite Epic’ s not having access to these penalties.

Western Power emphasi ses the fact that the current regime does not leave Epic
powerless to deal with peaking and balancing excursions. Both GTR contracts and
the DBNGP Access Manual contracts give Epic the power to interrupt or curtail, or
refuse gas deliveriesto, shipperswho violate the peaking and imbalancing limits. In
terms of preventing the“harm” caused by peaking and balancing excursions, and
provided this power is exercised to the standard of areasonable and prudent pipeline
operator and not arbitrarily, this seemsafar more direct control mechanism than the
indirect after-the-event application of arbitrary monetary fines. It certainly seemsfar
better aligned to the operational and technical needs of the pipeline.

Astos. 2.24(d), permitting Epic to recover arbitrary, unnecessary and excessive
penalties from one sector of the shipping community and then potentially distribute
them to other shippers as rebates, when there is no operational, technical or
commercial rationale for doing so, is not consistent with the principles of economic
efficiency.

124 Para 130 of the judgment
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239.

240.

241

242.

243.

244,

Furthermore as Western Power made clear in its 28 September 2001 submission, the
penalty regime will adversely affect it as a peaking and mid-merit electricity generator
in comparison with other shippersincluding potential competing base load generators.
It is not consistent with the principles of economic efficiency for the DBNGP Access
Arrangement to create artificial imbalances in downstream marketplaces that are not
necessary or justifiable on technical, operational or commercial grounds.

Astos. 2.24(e), the public interest is unlikely to be served by a penalty regime which
resultsin very substantial increasesin the costs of electricity generation. Thiswould
certainly be inconsistent with the ERTF’ s objectives, discussed above, of achieving
lower electricity prices for all consumers.

Also regarding the public interest, it is difficult to see how the public interest can be
served by permitting Epic to includein its haulage contracts penalty clauseswhich
will be unenforceable at law. Western Power invites the Regulator to consider the fact
that the primary reason that Courts refuse to enforce contractual penaltiesis because
they are contrary to public policy.**®

Astos. 2.24(f), self-evidently Western Power's interest liesin the retention of the
present successful no-charges approach to peaking and balancing, and Western Power
asamid-merit and peaking el ectricity generator is particularly sensitive to such
penalties. However, more generally Western Power submits that the interests of Users
generaly, which isafactor to which weight must be given as afundamental element,
will be best served by retaining the current very successful model and not adopting
the proposed after-the-event fines approach.

Also astos. 2.24(f) but relevant tos. 2.24(e), isaconsideration of what actually
happens between Epic and Western Power on aday to day basis. Thereisfrequent
and close mutual co-operation between Epic’s and Western Power’s respective
operational and technical personnel, which avertsthe need for punitive action by Epic
(such as penalty measures and shutting outlet valves). For example Western Power is
ableto useits multi-fuel flexibility to switch to alternative fuels, and its generation
portfolio to move generation to other power stations on the DBNGP. Western Power
works with Epic to synchronise generating plant outages with Epic's compressor plant
maintenance and magjor industrial shippers’ scheduled maintenance. This canensure
the operational integrity of the DBNGP during peak flow conditionsasares ult of
unplanned electricity demand or outagesin other generating plant on the SWIS
including IPPs.

A particularly striking example occurred as recently as 6 November 2002, in which
the DBNGP experienced an unfortunate coincidence of factors (at atime of
abnormally high gasload) that required rapid and very substantial cooperation
between the Western Power and Epic control rooms. Western Power’ s cooperation
with Epic included moving substantial amounts of generation to Pinjar and Mungarra
in order to relieve pressure constraints at Kwinana Junction, and otherwise adapting
and adjusting its gas consumption during the day to avert acrisisor
curtailments/interruptions for Western Power or other shippers. All this occurred over
about 24 very busy hours, in acontractual environment in which Epic has absolutely

125 Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor Co Ltd [1915] AC 79. Western Power would be
happy to provide further authority for this proposition, if the Regulator requires.
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no ability to impose peaking or balancing penalties or surcharges on Western Power
or any other shipper.

Conclusion regarding penalties

245,

246.

247.

248.

249,

Western Power requests the Regulator to reconsider his Draft Decision in relation to
penalties, and instead to require amendments to the Access Arrangement which
preserve the very successful status quo for the DBNGP in which no peaking and
balancing (or other) penalties are payabl e and peaking and balancing excursions are
dealt with by other more technically and operationally justifiable means.

Failing this, and regardless of the penalty regimes established for other pipelines,
Western Power requests the Regulator to require amendments to the Access
Arrangement to create aregime in which the surcharges or other feesfor pesking and
balancing excursions are truly cost reflective.

Western Power notes that the fact that other pipelines have penalty regimesisin no
way aguide to the lawfulness of those regimes, and should not be used by the
Regulator as such. Western Power is not aware of any of those regimes having been
tested in court. The Regulator should seek his own legal advice on the matters
addressed by Western Power in relation to whether the Regulator’ s proposed penalties
would be legally enforceable when included in a contract.

The penalty regime imposed for the DBNGP is a matter which can very substantially
adversely affect Western Power’s interests, as has been demonstrated by earlier
submissions. If the Regulator receives, and proposesto act in reliance upon, legal
advice that the penalty regime proposed in his Draft Decision would be legally
enforceable when included in a contract, Western Power reguests an opportunity to
comment upon that advice.

Finally, Western Power notes that to the extent that other pipelines have a penalty
regime which has been the subject of approval under the Code, such approval has
little value as a precedent because it would have been given without the benefit of the
Court’s judgment, and hence the penalty regime may not have been tested against a
careful application of the s. 2.24 factors, each being given weight as afundamental
element.
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Appendix 1 - Epic Energy was fully aware that the

1.1

1.2

Code was coming

Facts

The circumstances of the DBNGP sale were unusual. While the DBNGP was sold
shortly before the commencement of the Code, it was sold at atimewhen it was
known that it would be covered by the Code.

Well before the date on which it bid for the DBNGP, Epic was aware that tariff s and
service policies for the DBNGP would from 1 January 2000 (as it was then thought)
be determined under an independent regulatory processin accordance with the Code.

It was expressly stated in the sale information memorandum that was provided to Epic
and other bidders by the Gas Pipeline Sale Steering Committee well prior to final bids
being made that the successful bidder would have to submit itstariffs and service
policiesto the scrutiny of anindependent regulator. Theinformation stated that the
State had committed to adopting an Access Code from 1 January 2000, which would
contain afully negotiation-based and independently -regul ated access and pricing
regime for the DBNGP and would be fully consistent with the then draft National
Access Code.

Because the sale Information Memorandum was rel eased whil e the | ntergovernmental
Agreement was not yet finalised it had to “ hedge” asto the precise nature of the code
which would apply. But by the time Epic lodged its bid the National Gas Pipelines
Access Agreement had been signed. There was no conceivable doubt that the Code
would be implemented.

The DBNGP waslisted in that Agreement as a Covered Pipeline.

Itisclear that Epic was aware of thisfrom its statement in Schedule 39 (Buyer’s
Proposed Tariff Rates and Path) to the DBNGP Asset Sale Agreement that:

Epic’s proposed tariff rates and path have been structured to bein compliance
with ...the National AccessCode.

Thishas significant implicationsfor the Regulator’ s assessment under several sub-
sections of the Code.

Implications: Expectations as to tariff

The Court found that it had been made clear to Epic at the timethat it bid for the
DBNGP that afeature of the then anticipated Code was that tariff levelswereto be
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10.

11

1.3

13.

14.

15.

16.

fixed by an independent regulator. 126 Thefixing of tariff levels would then be out of
the government’ s control .**’

The Court found that it should have been evident to Epic that there was uncertainty as
to what might be expected under the Code.*?®

The Court expressly found that the sale information formed no reasonable basis for
expectations regarding tariffs after about 1 January 2000, *%°

Also, the basis on which tariffs had been set in the past would consequently be of
little or no relevance.

Implications: No sovereign risk/distortion of investment
decisions

Principles of fairness and sovereign risk require that incumbent operators who are
subjected to new regulatory regimes get some protection from a subsequent shifting of
the goalposts. Hence the Code takes into account his torical factors.

However Epic was not an incumbent and it should be treated as though it bought the
pipeline after the Code had commenced because it knew that the DBGNP was shortly
to become a Covered Pipeline.

The determination of theinitial Capital Base and tariffs for the DBNGP by an
independent regulator under the Code cannot be seen to be “future governmental
intervention” as discussed by the Court in paragraph 149 of the judgment. Asshown
above, the " governmental intervention” had already occurred by the time Epic bid for
the DBNGP.

At paragraph 182 of the judgment, in adiscussion of s. 8.16(a), the Court makesthe
general observation that investment decisions made before the Code appliesto a
pipeline are not made in contemplation of s. 8.16 (or, by implication, in contemplation
of the Code generally). As has been demonstrated above, although this observationis
true in many cases, the Court’ s findings of fact make it abundantly clear that it is not
truein the specific instance of Epic’s purchase of the DBNGP. The Court’s general
discussion of s. 8.16 is not inconsistent with this conclusion in the specific instance of
the DBNGP.

Implications: Capitalising monopoly rents

Epic should not have considered there was a prospect that it could make monopoly
profits from the ownership and operation of the DBNGP, because as shown above at
the time of its purchase of the DBNGP it was aware that the Code would apply to the
DBNGP. The Code' s objects clearly oppose the recovery of monopoly rents.

126 para 197 of the judgment.
127 Para 197 of the judgment.
128 para 198 of the judgment.
129 Para 198 of the judgment
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Appendix 2 - Further comments on purchase price
valuation

1.1 Factors potentially relevant to determining whether the
purchase price reflects market value

1 The Court listed the following factors as rel evant to the exercise under s 8.10@ of
determining whether purchase price reflects the market value of the pipeline.**

(@) Whether the price paid accords to the standards of reasonable commercial
judgement as to value

2 The Court found that one way Epic sought to show that the priceit paid for the
DBNGP represented its then market value was by identifying the basis upon which it
had calculated the present value of estimated future returns during the anticipated life
of the pipeline. However Epic stopped well short of providing its actual calculations
to the Regulator and sought instead to saIisf%/ the Regulator by illustrating the nature
of the methodology which it had applied. ™

3. The Court found, without adverse comment, that the Regulator was not satisfied by
the case which Epic put forward**?

4. The Court ruled that it restswith Epic to justify to the Regulator that the priceit paid
for the DBNGP represented a sound commercia assessment of the value of the
pipelinein the circumstances that prevailed at the time of the purchase and which
were then reasonably anticipated !

5. If Epic attemptsto do so, it isfor the Regulator to re-assess and decide whether this
will lead to any different outcome.>** If Epic makes any further submissions on this
point, Western Power will make submissions in response.

6. The Court found that the mere fact that it was aprice paid at public tender is not
necessarily determinative of any of these issues because Epic may have erred inits
assessment of value or had unreasonable expectations*®> Western Power submits that
both of these were the case.

130 Para 173 of the judgment. Other factors listed by the Court as potentially relevant to the exerciseunder s
8.10(c), but not relevant in this case, were the extent to which the price paid might have been influenced by
considerations such as the prospect of monopoly profits and whether the transaction was between related
entities. The Court stated that thislist was non-exhaustive, indicating that there may well be other factors that
should be taken into account in a given case.

131 Para 217 of the judgment.

132 Para 217 of the judgment.

133 Paras 188 & 189 of the judgment.

134 Para 190 of the judgment.

135 Para 189 of the judgment.
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(b)

(©

10.

11

13.

14.

Whether the transaction involved motivations unrelated to value which might
have affected the price paid

The Court noted that Epic may have had reason to pay higher than true market value
for the DBNGP. 2*® This has been proven to be the case in previous submissions'®’
that have cited, for example, statements by a person with an ownership interest in
Epic conceding that acquisition of the DBNGP was important to Epic for “ strategic
reasons” 13®

The nature and conditions of the process by which the asset was sold

Epic argued that the Regulator should accept the purchase price paid by Epic for the
DBNGP astheinitial Capital Base under the Code, on several grounds. These
grounds are said to arise out of the tender process by which the State sold and Epic
purchased the DBNGP. 3°

The main ground put forward by Epic for the Regulator accepting the purchase price
as representing the DBNGP's fair market value isthat Epic offered the State $2.407
billion for the DBNGP, and undertook to incur further capital costs, on the basis of a
$1 headline tariff for the primary transmission service to Perth. Epic argued that the
material comprising the tender terms and conditions and, in particular, the sale
information memorandum had induced in Epic an understanding that under the Code
after January 2000, the public interest would be served by afuture gastariff in the
order of $1 for the primary transmission service.**°

The Court rejected Epic’ s argument outright for two reasons.

First, it found that the tender process, including the information memorandum, fals
short of providing an adequate factual foundation for the submission that Epic had
been induced to have such an understanding asto the tariff. 14

Second, the Court found that, more fundamentally, it was made clear that afeature of
the anticipated Code was that tariff levels were to be fixed by an independent
regulator. The fixing of tariff levels would then be out of the government's control .12
The Court found that it should have been evident to Epic that there was uncertainty as
to what might be expected under the Code.**®

The Court rejected Epic’s argument that the Regulator had erred in law in failing to
accept and act on Epic’ s submissionsin thisrespect or in failing to give to them the
relevance and weight for which Epic contended***

Western Power submitsthat in the circumstances, all of Epic’s current submissionson
the use of purchase pricein setting the initial Capital Base are wholly discredited and

136 Para 189 of the judgment.

137 Eg AlintaGas Submission 3.

138 Australian Infrastructure Fund. See page 108 of Part B of the Draft Decision.
139 Para 172 of the judgment.

140 Para 192-195 of the judgment.

141 Para 196 of the judgment.

142 Para 197 of the judgment.

143 Para 198 of the judgment.

144 Para 200 of the judgment
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1.2

15.

16.

17.

18.

19.

should not be given any weight by the Regulator. |If Epic makes further submissions,
Western Power may comment on them.

Error of law: value of pipeline consistent with future regulated
revenues and efficient capital investment

The Court found that the Regulator wrongly understood that his function wasto
establish the value of the DBNGP on the assumption that a feature of the Code was
that only “efficient” capital investment should weigh and only “regulated revenues”
could berecovered*® In wrongly assessing the value of the DBNGP on this basis,
the Regulator made an error in law which involved a significant mis-apprehension of
his statutory function4

It appeared to the Court that the Regulator was allowing an assumed narrow view of
the Code to affect the relevance and weight to be attached to factors that the Regulator
isrequired to consider under the Code as part of the process of reaching an
outcome*’

The Court’ sfinding that the Regulator misapprehended the task before him does not
establish that the outcome arrived at by the Regulator waswrong. The conclusion
that the purchase price paid by Epic was affected by many factors other than a
reasonable market value of the assetsiswell founded on other bases. The Court made
no adverse finding against the Regulator regarding this view, **® and expressly
contemplated the possihility that any further submissions by Epic on these matters
may not lead the Regulator to reach a different outcome.**°

It remains the case that Epic hasfailed to substantiate the view that the purchase price
paid by Epic for the DBNGP represented its market value.

AsWestern Power’s first post-judgment submission demonstrates, although the
Regulator erred in thinking that it was a requirement of the Code that only “ efficient”
capital investment should ever weigh and only “regulated revenues’ can ever be
recovered, it remains open to the Regulator in the particular circumstances of the
DBNGP to determine in his discretion that this should be the outcomeif Epic, in
further submissions, triesto use this argument again. Western Power submitsthat the
circumstances of Epic’sacquisition of the DBNGP are such that, in this particular
case, the Regulator should determinethat only “efficient” capital investment should
weigh and only “regulated revenues’ should be recovered.

145 Para 205 of the judgment.
146 Paras 205 and 207 of the judgment.
147 Para 206 of the judgment.
148 para 217 of the judgment.
149 Para 190 of the judgment.
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1.3 Error of law: allowance for c apital expenditure to expand
pipeline capacity

20. Epic claimsthat it determined its purchase price for the DBNGP according to the
present value of anticipated net revenue from the future operation of the pipeline.**°

21. The Court found that the Regulator wrongly concluded that no allowance had been
made for the capital expenditure necessary to accommodate the throughput quantities
in excess of the current capacity of the pipeline which Epic had relied upon to
determineits purchase price,*>* when it had in fact been Epic’s express position that it
had anticipated and incorporated into its cal cul ations the need to incur capital
expenditure to expand the pipeline capacity.>?

22, Because of his oversight, the Regulator concluded that Epic did not demonstrate that
the purchase price was consistent with the present value of anticipated net revenue
from the future operation of the pipeline.

23. The Court found that this factual finding made by the Regulator was not open to the
Regulator on the materials before him, and consequeently he made an error of law. %3

24, The Court’sfinding that it was not open to the Regulator to find that Epic had not
made an allowance for capital expenditure for expansion does not mean that the
ultimate outcome arrived at by the Regulator waswrong. The conclusion that Epic
had failed to substantiate the view that the priceit paid for the DBNGP represented its
market value™* iswell founded on other bases. The Court made no adverse finding
against the Regulator regarding this view, *>® and expressly contemplated the
possibility that any further submissions b%/ Epic on these matters may not lead the
Regulator to reach adifferent outcome.*®

25. It remains the case that Epic hasfailed to substantiate the view that the purchase price
paid by Epic for the DBNGP represented its market value.

1.4 Deferred recovery account

26. Epic tried to use a capital base for the DBNGP calculated for each year by adding two
components: the physical asset account balance (the written down value of the
physical assetsthat form the pipeline) and the deferred recovery account balance.!®’

27. The use of adeferred recovery account for afully -committed mature pipelineisa
peculiar device designed by Epic to accommodate the fact that its proposed Capital
Baseisunsustainably high.

150 Epic’'s Additional Paper 5

151 page 137 of Part B of the Draft Decision.
152 para 210 of the judgment.

153 para 211 of the judgment.

154 page 137 of Part B of the Draft Decision.
155 Para 217 of the judgment.

156 Para 190 of the judgment.

157 Epic Energy APAAI page 37.
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28.

29.

3L

32.

Previoussubmissions on the Proposed A ccess Arrangement argued that the deferred
recovery account model for the Capital Base wasinconsistent with the Code and
should be abandoned.*®® Western Power reiterates thisview.

The Regulator concluded in the Draft Decision that, for the DBNGP at present, there
was no reasonabl e justification for economic depreciation and deferred recovery of
capital costs so asto accommodate ahigher value of theinitial Capital Base.*>°

The Court agreed, commenting that:

..itisfair to say that the manner in which Epic sought to demonstrate that it
paid market value for the DBNGP has shown itself, in the course of these
proceedings, and in the Regulator's draft decision, to be well capable of being
misunder stood in more than one material respect, namely the financial
provision for future expansion of the capacity of the pipeline, and the period
over which it proposed it should recover its cag)ital investment. That will be
for Epic to seek to remedy, if it is so minded®

Inlight of theregjection by the Regulator of the deferred recovery account device for
the DBNGP, and in deference to the Courts comments, Western Power presently
makes no further submission on the deferred recovery account*

If Epic does make any further submissions on this point, Western Power will make
submissions in response.

158 \\ester Power' s submission dated 22 February 2000.

159 page 218 of Part B of the Draft Decision.

160 Para 189 of the judgment.

161 Western Power has previously made submissions on the deferred recovery account devicein its submission
dated 22 February 2000
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Appendix 3- Valuation methodologies using
purchase price/market value

1 Itisnot clear from Epic’s Access Arrangement Information, or the Draft Decision, or
the judgment, precisely how purchase pricerelatesto the s. 8.10(c) factor of “other
recognised val uation methodologies’.

2. Epic’'s (now discredited) approach in the Access Arrangement Information and
generaly prior to thejudgment was simply that purchase price should be theinitial
Capital Base, due to the “regulatory compact” and to an argument that s. 8.10(j)
should be applied and all other elements of s. 8.10 should be disregarded.'®? There
was no attempt by Epic to analyse purchase price in the context of s. 8.10(c) and (d).

3. The Regulator, in contrast, analysed purchase pricein the Draft Decision under s.
8.10(c) asthough there were a recognised val uation methodol ogy named “ Purchase
Price Vauation”. The Draft Decision does not discuss the relationship between
purchase price and market value, except for one brief comment.*®*

4, Thejudgment, in further contrast, said that Epic wastrying to advance purchase price
as evidence of market value, and the judgment clearly considersthat the relevant
valuation methodol ogy isthe one of market valuation. It ispossiblethat by the time
of thelitigation, thiswasindeed how Epic was characterising its argument.*®*
Western Power does not know because it was not involved in thelitigation. Itis
certain that the Court’ s analysis of Epic’s approach differs from the approach taken by
Epicinits Access Arrangement | nformation and related submissions.

5. These differences in approach are more than mere semantics. Disregarding Epic's
origina approach of ignoring most of s. 8.10 and arguing on a holistic basis that
purchase price should be theinitial Capital Base, which the judgment has shown to be
incorrect, Western Power has set out in this submission responses to two conceptually
quitedifferent arguments:

(@  theview that purchase priceisitself avaluation methodology, which seemsto
be the Draft Decision’ s approach; and

(b)  theview that the valuation methodology is“market value”, of which an
indicator is purchase price, which the judgment suggestsis (now?) Epic’'s
approach.

162 Epic’'sAPAAI pages31-32
163 page 145 of Part B of the Draft Decision
164 A view which is supported by the Court’ s reference to Epic’s“ submission” in para 195 of the judgment
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