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/NE�OF�THE�MOST�IMPORTANT�ISSUES�ADDRESSED�IN�THE�$RAFT�$ECISION�ON�%PIC�%NERGYØS�PROPOSED
!CCESS�!RRANGEMENT�FOR�THE�$AMPIER�TO�"UNBURY�.ATURAL�'AS�0IPELINE��Û$".'0Ü	�IS�WHETHER
THE�2EGULATOR�SHOULD�REQUIRE�%PIC�%NERGY�TO�AMEND�THE�!CCESS�!RRANGEMENT�AND�INCLUDE�A��4�
%QUIVALENT�2EFERENCE�3ERVICE���IN�ADDITION�TO�THE�PROPOSED�&IRM�3ERVICE�

)T�IS�AN�IMPORTANT�ISSUE�BECAUSE��TO�PROPERLY�IMPLEMENT�THE�INTENDED�OPERATION�OF�SECTION����OF�THE
$AMPIER�TO�"UNBURY�'AS�0IPELINE�!CT�������Û$"0�!CTÜ	��CERTAINTY�IS�REQUIRED�AS�TO�WHAT�IS�THE
ÛSTATUTORY�PRICEÜ�

3ECTION����IS�THE�STATUTORY�MECHANISM�THAT��ONCE�THE�!CCESS�!RRANGEMENT�IS�APPROVED��IS�INTENDED
TO�GIVE�THE�MAJORITY�OF�NONEXEMPT�$".'0�SHIPPERS�THE�BENEFIT�OF�A�ÛSTATUTORY�PRICEÜ�THAT�IS
BASED�UPON�THE�METHODOLOGIES�AND�PRINCIPLES�OF�THE�#ODE��FOR�THE�SERVICE�PROVIDED�TO�THEM�UNDER
THEIR�EXISTING�CONTRACTS��ON�THE�TERMS�AND�CONDITIONS�OF�THEIR�EXISTING�CONTRACTS���5NLESS�A�4�
%QUIVALENT�2EFERENCE�3ERVICE�IS�A�REFERENCE�SERVICE�UNDER�THE�!CCESS�!RRANGEMENT�WITH�AN
APPROVED�REFERENCE�TARIFF��WHICH�WOULD�CLEARLY�BE�THE�STATUTORY�PRICE	��THERE�COULD�BE�CONSIDERABLE
UNCERTAINTY�AS�TO�WHAT�IS�THE�STATUTORY�PRICE���4HE�STATUTORY�PRICE�MAY�THEN�HAVE�TO�BE�DETERMINED
BY�EXPENSIVE�AND�POTENTIALLY�LONG�RUNNING�LITIGATION�OR�ARBITRATION�

$ESPITE�SUBMISSIONS�FROM�A�NUMBER�OF�INTERESTED�PERSONS�ON�THE�4�%QUIVALENT�2EFERENCE�3ERVICE
ISSUE��THE�$RAFT�$ECISION�INDICATES�THAT�THE�2EGULATOR�DOES�NOT�INTEND�TO�REQUIRE�THAT�%PIC�%NERGY
INCLUDE�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IN�THE�!CCESS�!RRANGEMENT�

!LINTA'AS�3ALES�0TY�,TD��!PACHE�%NERGY�,IMITED��.ORTH�7EST�3HELF�'AS�0TY�,TD��7ESFARMERS
#3"0�,IMITED��7-#�2ESOURCES�,TD��7ESTERN�0OWER�#ORPORATION�AND�7ORSLEY�!LUMINA�0TY�,TD
�THE��0RE3ALE�3HIPPERS�	�HAVE�SIGNIFICANT�CONCERNS�ABOUT�THE�$RAFT�$ECISION�S�CONCLUSIONS�IN
RELATION�TO�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�ISSUE��4HE�0RE3ALE�3HIPPERS�HAVE�CONTRACTUAL
RIGHTS��EITHER�DIRECTLY�OR�INDIRECTLY��TO�ABOUT�����4*�DAY�OF�FULLHAUL�CAPACITY�ON�THE�$".'0���4HE
MAJORITY�OF�THIS�CAPACITY�IS�FROM��EXISTING�TRANSMISSION�ACCESS�CONTRACTS��Û4��3ERVICEÜ	�THAT�WERE
ENTERED�INTO�UNDER�THE�'AS�4RANSMISSION�2EGULATIONS�������Û'42SÜ	���4HE�0RE3ALE�3HIPPERS
BELIEVE�THAT�THEIR�LEGITIMATE�BUSINESS�INTERESTS�MAY�BE�MATERIALLY�ADVERSELY�AFFECTED�IF�THE
2EGULATOR�DOES�NOT�REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IN�THE�!CCESS
!RRANGEMENT�

4HE�0RE3ALE�3HIPPERS�RECOGNISE�THAT�THE�2EGULATOR�HAS�GIVEN�THIS�MATTER�MUCH�CONSIDERATION
SINCE�RECEIVING�THE�PROPOSED�!CCESS�!RRANGEMENT�IN�$ECEMBER��������(OWEVER��THEY�BELIEVE�THE
OBJECTIVE�BEHIND�SUBMISSIONS�MADE�BY�SOME�OF�THE�0RE3ALE�3HIPPERS�IS�OF�CRITICAL�IMPORTANCE�
4HE�OBJECTIVE�HAS�ALWAYS�BEEN�TO�ACHIEVE�LEGAL�AND�CONTRACTUAL�CERTAINTY�IN�RELATION�TO�THE�PRICE
THAT�THE�0RE3ALE�3HIPPERS�ARE�REQUIRED�TO�PAY�%PIC�%NERGY�FOR�THE�4��3ERVICE�UNDER�THEIR�EXISTING
TRANSPORTATION�CONTRACTS���!�LACK�OF�CERTAINTY�WOULD�BE�UNDESIRABLE�FOR�THE�0RE3ALE�3HIPPERS�AND
THE�GAS�INDUSTRY��INCONSISTENT�WITH�THE�INTENTIONS�OF�0ARLIAMENT�IN�ENACTING�SECTION�����AND
CONTRARY�TO�THE�UNDERSTANDINGS�OF�THE�3TATE�AND�THE�0RE3ALE�3HIPPERS�AT�THE�TIME�OF�THE�ENACTMENT
OF�SECTION����

4HE�0RE3ALE�3HIPPERS�BELIEVE�THAT�THE�2EGULATOR�HAS�THE�CAPACITY�AND�AN�OPPORTUNITY�TO�OBVIATE
THE�POTENTIAL�UNCERTAINTY�ASSOCIATED�WITH�THE�SECTION����STATUTORY�PRICE�BY�REQUIRING�THE�INCLUSION
OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IN�THE�!CCESS�!RRANGEMENT���)T�WOULD�ENSURE�THAT�THE�0RE
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3ALE�3HIPPERS�CAN�APPROPRIATELY�EXERCISE�AND�PROTECT�THEIR�STATUTORY�AND�CONTRACTUAL�RIGHTS�IN�THE
SIMPLEST�AND�MOST�TRANSPARENT�MANNER�POSSIBLE���)T�WOULD�GIVE�CLEAR�EFFECT�TO��AND�PROMOTE
0ARLIAMENT�S�INTENTION�IN�ENACTING��SECTION����OF�THE�$"0�!CT��AND�WOULD�APPROPRIATELY�BALANCE
THE�COMPETING�INTERESTS�THAT�THE�2EGULATOR�IS�REQUIRED�TO�CONSIDER�UNDER�SECTION������OF�THE
.ATIONAL�4HIRD�0ARTY�!CCESS�#ODE�FOR�.ATURAL�'AS�0IPELINE�3YSTEMS���#ODE�	�

4HIS�SUBMISSION�DETAILS�THE�REASONS�WHY�THE�0RE3ALE�3HIPPERS�CONTINUE�TO�CONSIDER�IT�APPROPRIATE
AND�ACCEPTABLE�FOR�THE�2EGULATOR�TO�REQUIRE�%PIC�%NERGY�TO�INCLUDE�A�4�%QUIVALENT�2EFERENCE
3ERVICE�AS�AN�ADDITIONAL�REFERENCE�SERVICE�IN�THE�!CCESS�!RRANGEMENT�

4HE�0RE3ALE�3HIPPERS�WOULD�WELCOME�THE�OPPORTUNITY�TO�DISCUSS�THIS�SUBMISSION�AND�THE�4�
%QUIVALENT�2EFERENCE�3ERVICE�ISSUE�GENERALLY�WITH�THE�2EGULATOR�AND�THE�/FFICE�OF�'AS�!CCESS
2EGULATION�
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4HIS�3UBMISSION�HAS�BEEN�PREPARED�IN�RESPONSE�TO�A�REQUEST�FROM�THE�7ESTERN�!USTRALIAN
)NDEPENDENT�'AS�0IPELINES�!CCESS�2EGULATOR��Û2EGULATORÜ	�FOR�SUBMISSIONS�FROM
INTERESTED�PARTIES�CONCERNING�THE�2EGULATORØS�$RAFT�$ECISION��Û$RAFT�$ECISIONÜ	�ON�%PIC
%NERGYØS�PROPOSED�!CCESS�!RRANGEMENT���!CCESS�!RRANGEMENT�	�FOR�THE�$AMPIER�TO
"UNBURY�.ATURAL�'AS�0IPELINE���$".'0�	�

4HE�3UBMISSION�IS�JOINTLY�SUBMITTED�BY�A�NUMBER�OF�$".'0�SHIPPERS���0RE3ALE
3HIPPERS�	�WHICH�HAVE�EXISTING�TRANSMISSION�ACCESS�CONTRACTS�FOR�THE�4��3ERVICE�THAT�WERE
ENTERED�INTO�UNDER�THE�'AS�4RANSMISSION�2EGULATIONS��������'42S�	�OR�PERSONS�WHO�ARE
AFFECTED�BY�SUCH�CONTRACTS���)T�HAS�BEEN�JOINTLY�SUBMITTED�TO�ENSURE�THAT�THE�2EGULATOR�IS
FULLY�AWARE�OF�SIGNIFICANT�INDUSTRY�CONCERN�ABOUT�THE�PROPOSED�DECISION�TO�NOT�REQUIRE
%PIC�%NERGY�TO�INCLUDE�A��4�%QUIVALENT�2EFERENCE�3ERVICE���DESCRIBED�BELOW	�WITHIN�THE
!CCESS�!RRANGEMENT�

)T�IS�THE�STRONG�SUBMISSION�OF�THE�0RE3ALE�3HIPPERS��THAT�THE�2EGULATOR�SHOULD�REQUIRE�%PIC
%NERGY�TO�INCLUDE�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IN�THE�!CCESS�!RRANGEMENT���4HE
REASONS�FOR�THAT�SUBMISSION�ARE�SET�OUT�BELOW�

4OGETHER��THE�0RE3ALE�3HIPPERS�HAVE�CONTRACTUAL�RIGHTS�TO�ABOUT�����4*�DAY�OF�CONTRACTED
FULLHAUL�CAPACITY�ON�THE�$".'0��!BOUT�����OF�THAT�CAPACITY�IS�PROVIDED�UNDER�CONTRACTS
FOR�THE�4��3ERVICE�AND�ON�THE��STATUTORY�PRICE��PURSUANT�TO�SECTION����OF�THE�$AMPIER�TO
"UNBURY�0IPELINE�!CT��������$"0�!CT�	���4HE�0RE3ALE�3HIPPERS�ARE�BY�FAR�THE�MOST
SIGNIFICANT�USERS�OF�SERVICES�PROVIDED�BY�MEANS�OF�THE�$".'0��4HE�0RE3ALE�3HIPPERS�ARE�

• !LINTA'AS�3ALES�0TY�,TD�

• !PACHE�%NERGY�,IMITED�

• .ORTH�7EST�3HELF�'AS�0TY�,TD�

• 7ESFARMERS�#3"0�,IMITED�

• 7-#�2ESOURCES�,TD�

• 7ESTERN�0OWER�#ORPORATION��AND

• 7ORSLEY�!LUMINA�0TY�,TD�

4HE�0RE3ALE�3HIPPERS�MAY�MAKE�FURTHER��INDIVIDUAL�SUBMISSIONS�IN�RELATION�TO�THE�$RAFT
$ECISION���(OWEVER��THIS�3UBMISSION�CONTAINS�THE�SUBMISSIONS�OF�EACH�OF�THE�0RE3ALE
3HIPPERS�IN�RELATION�TO�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�ISSUE�
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)N�MAKING�THIS�3UBMISSION��THE�0RE3ALE�3HIPPERS�WISH�TO�HIGHLIGHT�THE�IMPORTANCE�OF
BRINGING�THE�APPROVAL�PROCESS�FOR�THE�!CCESS�!RRANGEMENT�TO�AN�END�AS�SOON�AS�POSSIBLE�

5NDER�THEIR�EXISTING�CONTRACTS�FOR�THE�4��3ERVICE��A�NUMBER�OF�0RE3ALE�3HIPPERS�HAVE�ONE
OR�MORE�OPTIONS�TO�EXTEND�THE�TERM�OF�THEIR�CONTRACTS��4HE�OPTIONS�MUST�BE�EXERCISED�NOT
EARLIER�THAN���YEARS��AND�NOT�LATER�THAN���YEARS��BEFORE�THE�END�OF�THE�CONTRACT�TERM�
0RE3ALE�3HIPPERS�WITH�CONTRACTS�THAT�TERMINATE�ON����*UNE������HAVE�UNTIL����*UNE������TO
EXERCISE�OPTIONS�TO�EXTEND�THE�TERM�OF�THEIR�4��3ERVICE�CONTRACTS���7ITHOUT�THE�PRICE
CERTAINTY�ASSOCIATED�WITH�AN�APPROPRIATE�!CCESS�!RRANGEMENT�FOR�THE�$".'0��0RE3ALE
3HIPPERS�THAT�ARE�CONTEMPLATING�EXTENDING�THE�TERM�OF�THEIR�4��3ERVICE�CONTRACTS�WILL�BE
REQUIRED�TO�TAKE�AN�UNACCEPTABLE�AND�UNNECESSARY�RISK�WHEN�MAKING�A�DECISION�ABOUT
WHETHER�TO�EXERCISE�THEIR�OPTIONS�

)T�IS�ALSO�REASONABLE�TO�EXPECT��GIVEN�THE�2EGULATORØS�$RAFT�$ECISION��THAT�THE�PRICE�0RE3ALE
3HIPPERS�WILL�BE�REQUIRED�TO�PAY�%PIC�%NERGY�WILL�REDUCE�ONCE�THE�!CCESS�!RRANGEMENT�IS
APPROVED���4HE�0RE3ALE�3HIPPERS�ARE��THEREFORE��NATURALLY�ANXIOUS�TO�RECEIVE�THE�BENEFIT�OF
THE�PRICE�REDUCTIONS�AS�SOON�AS�POSSIBLE�
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/NE�OF�THE�MOST�IMPORTANT�ISSUES�ADDRESSED�BY�THE�2EGULATOR�IN�THE�$RAFT�$ECISION
CONCERNS�WHETHER�THE�2EGULATOR�SHOULD�REQUIRE�THAT�%PIC�%NERGY�AMEND�THE�!CCESS
!RRANGEMENT�SO�THAT�IT�INCLUDES�A�REFERENCE�SERVICE���4�%QUIVALENT�2EFERENCE�3ERVICE�	
THAT�IS�NOT�MATERIALLY�DIFFERENT�TO�THE�4��3ERVICE�ESTABLISHED�UNDER�THE�'42S�AND�$AMPIER
TO�"UNBURY�'AS�0IPELINE�2EGULATIONS��������$"02S�	���REFER�TO�THE�DISCUSSION�AT�SECTION
��������OF�THE�$RAFT�$ECISION���!�NUMBER�OF�0RE3ALE�3HIPPERS�MADE�EXTENSIVE�SUBMISSIONS
ON�THIS�ISSUE�

)T�IS�AN�IMPORTANT�ISSUE�BECAUSE��TO�PROPERLY�IMPLEMENT�THE�INTENDED�OPERATION�OF�SECTION
���OF�THE�$AMPIER�TO�"UNBURY�'AS�0IPELINE�!CT�������Û$"0�!CTÜ	��CERTAINTY�IS�REQUIRED�AS
TO�WHAT�IS�THE�ÛSTATUTORY�PRICEÜ�

3ECTION����OF�THE�$"0�!CT�IS�THE�STATUTORY�MECHANISM�THAT��ONCE�THE�!CCESS�!RRANGEMENT�IS
APPROVED��IS�INTENDED�TO�GIVE�THE�MAJORITY�OF�NONEXEMPT�$".'0�SHIPPERS�THE�BENEFIT�OF
CONTRACT�PRICES�THAT�ARE�BASED�UPON�THE�METHODOLOGIES�AND�PRINCIPLES�OF�THE�#ODE��FOR�THE
SERVICE�PROVIDED�TO�THEM�UNDER�THEIR�EXISTING�CONTRACTS��ON�THE�TERMS�AND�CONDITIONS�OF
THOSE�EXISTING�CONTRACTS���4HE�PRICE�SO�DETERMINED�IS�THE�ÛSTATUTORY�PRICEÜ���)F�THERE�IS�NO
4�%QUIVALENT�2EFERENCE�3ERVICE�AS�A�REFERENCE�SERVICE�UNDER�THE�!CCESS�!RRANGEMENT�
WITH�AN�APPROVED�REFERENCE�TARIFF��WHICH�WOULD�CLEARLY�BE�THE�STATUTORY�PRICE	��THEN�THE
STATUTORY�PRICE�WILL�HAVE�TO�BE�DETERMINED�BY�OTHER�MEANS���4HIS�COULD�INVOLVE�EXPENSIVE
AND�POTENTIALLY�LONG�RUNNING�LITIGATION�OR�ARBITRATION�

4HE�CENTRAL�ARGUMENT�ADVANCED�BY�THE�0RE3ALE�3HIPPERS�IN�THEIR�SUBMISSIONS�WAS�THAT�THE
2EGULATOR�SHOULD�REQUIRE�THAT�THE�!CCESS�!RRANGEMENT�INCLUDE�A�4�%QUIVALENT�2EFERENCE
3ERVICE�AS�A�REFERENCE�SERVICE���4HERE�WERE�TWO�KEY�ASPECTS�TO�THAT�ARGUMENT��NAMELY�

�A	 THAT�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�WOULD�BE�A�REFERENCE�SERVICE�IN�ADDITION
TO�THE�&IRM�3ERVICE��AND

�B	 THAT�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�SHOULD�BE�EQUIVALENT�OR��NOT�MATERIALLY
DIFFERENT��TO�THE�4��3ERVICE�
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)MPORTANTLY��THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�WAS�NOT�INTENDED�TO
REPLACE��OR�LIMIT�%PIC�%NERGY�S�ABILITY�TO�OFFER��THE�&IRM�3ERVICE�PROPOSED�AS�A�REFERENCE
SERVICE�IN�THE�!CCESS�!RRANGEMENT���)N�ADDITION��THE�0RE3ALE�3HIPPERS�DID�NOT�SUGGEST�THAT
THE�4�%QUIVALENT�2EFERENCE�3ERVICE�SHOULD�BE�PRECISELY�THE�SAME�AS�THE�4��3ERVICE�
2ATHER��IT�SUGGESTED�THAT�THE�SERVICE�SHOULD�BE��EQUIVALENT��TO�THE�4��3ERVICE�

!�NUMBER�OF�GROUNDS�OF�ARGUMENT�WERE�ADVANCED�TO�SUPPORT�THE�NEED�FOR�A�4�%QUIVALENT
2EFERENCE�3ERVICE���4HESE�GROUNDS�INCLUDED�THAT�

�A	 %PIC�%NERGY�IS�REQUIRED��AS�A�MATTER�OF�LAW��TO�INCLUDE�A�4�%QUIVALENT�2EFERENCE
3ERVICE�AS�A�REFERENCE�SERVICE�IN�THE�!CCESS�!RRANGEMENT�

�B	 THE�2EGULATOR�SHOULD�EXERCISE�HIS�DISCRETIONS�UNDER�SECTIONS�����A	�II	�AND�����B	�OF
THE�.ATIONAL�4HIRD�0ARTY�!CCESS�#ODE�FOR�.ATURAL�'AS�0IPELINE�3YSTEMS���#ODE�	
TO�REQUIRE�THAT�%PIC�%NERGY�INCLUDE�A�4�%QUIVALENT�2EFERENCE�3ERVICE��AND

�C	 IT�WOULD�PROVIDE�CERTAINTY�FOR�0RE3ALE�3HIPPERS�ON�THE�STATUTORY�PRICE�

"ASED�ON�THE�$RAFT�$ECISION��IT�APPEARS�THAT�THE�2EGULATOR�IS�CURRENTLY�OF�THE�VIEW�THAT�

�A	 %PIC�%NERGY�IS�NOT�UNDER�AN�OBLIGATION�BY�VIRTUE�OF�SECTION����OF�THE�$"0�!CT�AND�
OR��SECTION����OF�THE�'AS�0IPELINES�!CCESS��7ESTERN�!USTRALIA	�!CT���������!CCESS
!CT�	�TO�PROVIDE�IN�ITS�!CCESS�!RRANGEMENT�A�REFERENCE�SERVICE�THAT�IS�PRECISELY�THE
SAME�AS�THE�4��3ERVICE��$RAFT�$ECISION��0ART�"����

�B	 THE�ASSET�SALE�AGREEMENT�FOR�THE�SALE�OF�THE�$".'0�TO�%PIC�%NERGY�DOES�NOT�PLACE
%PIC�%NERGY�UNDER�A�CONTRACTUAL�OBLIGATION�TO�PROVIDE�A�REFERENCE�SERVICE�UNDER
THE�!CCESS�!RRANGEMENT�THAT�IS�PRECISELY�THE�SAME�AS�THE�4��3ERVICE��$RAFT
$ECISION��0ART�"����

�C	 �IN�THE�CIRCUMSTANCES���IT�WOULD�NOT�BE�APPROPRIATE�TO�REQUIRE�%PIC�%NERGY�TO�OFFER
A�REFERENCE�SERVICE�THAT�IS�PRECISELY�THE�SAME�AS�THE�4��3ERVICE��$RAFT�$ECISION��0ART
"������AND

�D	 BY�VIRTUE�OF�THE�3EASONAL�3ERVICE�BEING�COMBINED�WITH�THE�&IRM�3ERVICE�AND�OFFERED
AS�A�REFERENCE�SERVICE��AND�THE�3ECONDARY�-ARKET�3ERVICE�OFFERED�AS�A�NONREFERENCE
SERVICE��A�SIMILAR�SUITE�OF�GENERIC�SERVICES�IS�AVAILABLE�TO�5SERS�UNDER�THE�PROPOSED
!CCESS�!RRANGEMENT�AS�WAS�AVAILABLE�AS�PART�OF�THE�4��3ERVICE�Ò�TO�THE�EXTENT�THAT
THE�3ERVICES�0OLICY�GENERALLY�DESCRIBES�THE�SERVICES�OFFERED��IT�PROVIDES�FOR�THE
DELIVERY�OF�SERVICES�THAT�COLLECTIVELY�MAY�BE�REGARDED�AS�EQUIVALENT�TO�THE�4�
3ERVICE��$RAFT�$ECISION��0ART�"����

5LTIMATELY��THE�$RAFT�$ECISION�INDICATES�THAT�THE�2EGULATOR�IS�INCLINED�NOT�TO�ACCEPT�THE
0RE3ALE�3HIPPERS��MAJOR�SUBMISSIONS�ON�THE�4�%QUIVALENT�3ERVICE�ISSUE�
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4HE�0RE3ALE�3HIPPERS�HAVE�SIGNIFICANT�CONCERNS�ABOUT�THE�2EGULATOR�S�CONCLUSIONS�ON�THE
4�%QUIVALENT�2EFERENCE�3ERVICE�ISSUE�AND�REQUEST�THAT�HE�RECONSIDER�THEIR�EARLIER
SUBMISSIONS�AND�CONSIDER�THE�ADDITIONAL�ISSUES�DISCUSSED�IN�THIS�SUBMISSION���4HE�0RE3ALE
3HIPPERS�STRONGLY�SUBMIT�THAT�THE�2EGULATOR�SHOULD�REQUIRE�%PIC�%NERGY�TO�INCLUDE�A
4�%QUIVALENT�2EFERENCE�3ERVICE�AS�A�REFERENCE�SERVICE�IN�THE�!CCESS�!RRANGEMENT���4HE
2EGULATOR�SHOULD�DO�SO�TO�ENSURE�THAT�THE�STATUTORY�AND�CONTRACTUAL�RIGHTS�OF�ALL�0RE3ALE
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3HIPPERS�CAN�BE�APPROPRIATELY�EXERCISED�AND�PROTECTED�IN�A�STRAIGHTFORWARD�AND
TRANSPARENT�MANNER�

4HE�0RE3ALE�3HIPPERS�RECOGNISE�THAT�THE�2EGULATOR�HAS�GIVEN�THIS�MATTER�CAREFUL
CONSIDERATION�SINCE�RECEIVING�THE�PROPOSED�!CCESS�!RRANGEMENT�IN�$ECEMBER������
(OWEVER��THE�0RE3ALE�3HIPPERS�BELIEVE�THAT�THE�$RAFT�$ECISION�DOES�NOT�APPROPRIATELY
TAKE�INTO�ACCOUNT�THE�OBJECTIVE�BEHIND�THE�0RE3ALE�3HIPPERS���SUBMISSIONS�OR�THE
IMPORTANCE�OF�ACHIEVING�THAT�OBJECTIVE��NOT�JUST�IN�THE�INTERESTS�OF�THE�0RE3ALE�3HIPPERS�
BUT�IN�THE�INTERESTS�OF�EFFECTIVELY�IMPLEMENTING�A�STATUTORY�REGIME�IN�THE�MANNER�IN�WHICH
IT�WAS�INTENDED�TO�BE�IMPLEMENTED�BY�0ARLIAMENT�FOR�THE�BENEFIT�OF�0RE3ALE�3HIPPERS
WHICH�HAVE�TRANSMISSION�CONTRACTS�THAT�WERE�ENTERED�INTO�BEFORE�THE�SALE�OF�THE�$".'0�

!S�A�RESULT��THE�0RE3ALE�3HIPPERS�BELIEVE�THAT�IT�IS�NECESSARY�AND�APPROPRIATE�TO�RESTATE
WHAT�THEY�REQUEST�THE�2EGULATOR�TO�DO�IN�RELATION�TO�THE�4�%QUIVALENT�2EFERENCE�3ERVICE
ISSUE��AND�WHY�THEY�THINK�THE�2EGULATOR�SHOULD�DO�IT��3ECTION���OF�THIS�SUBMISSION�SETS�OUT
WHAT�THE�2EGULATOR�SHOULD�DO��AND�3ECTION���EXPLAINS�WHY�THE�2EGULATOR�SHOULD�DO�THOSE
THINGS���3ECTION���PROVIDES�COMMENTS�CLARIFYING�THE�EXTENT�TO�WHICH�THE�0RE3ALE�3HIPPERS
BELIEVE�IT�IS�NECESSARY�TO�CHANGE�THE�!CCESS�!RRANGEMENT�

�� 463437%0

4HE�0RE3ALE�3HIPPERS�BELIEVE�THAT�THE�2EGULATOR�SHOULD�REQUIRE�%PIC�%NERGY�TO�INCLUDE�A
4�%QUIVALENT�2EFERENCE�3ERVICE�IN�THE�!CCESS�!RRANGEMENT���-ORE�PARTICULARLY��THE
2EGULATOR�SHOULD�ENSURE�THAT�THE�!CCESS�!RRANGEMENT�

�A	 INCLUDES�A�4�%QUIVALENT�2EFERENCE�3ERVICE�

�I	 USING�THE�DISCRETION�PROVIDED�UNDER�SECTION�����A	�II	�OF�THE�#ODE�THAT
PERMITS�THE�2EGULATOR�TO�REQUIRE�THE�INCLUSION�OF�ANY�SERVICE�OR�SERVICES
WHICH�IN�HIS�OPINION�SHOULD�BE�INCLUDED�IN�THE�3ERVICES�0OLICY��AND

�II	 WHICH�IS�AVAILABLE�TO�0RE3ALE�3HIPPERS�FOR�THE�PURPOSE�OF�ASCERTAINING�THE
�STATUTORY�PRICE��THAT�IS�APPLICABLE��PURSUANT�TO�SECTION����OF�THE�$"0�!CT��TO
THEIR�EXISTING�4��3ERVICE�CONTRACTS�FOR�THE�TRANSPORTATION�OF�GAS�THROUGH�THE
$".'0��AND

�B	 INCLUDES�A�REFERENCE�TARIFF�FOR�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�USING�THE
DISCRETION�UNDER�SECTION�����B	�OF�THE�#ODE�THAT�ALLOWS�THE�2EGULATOR�TO�REQUIRE�THE
INCLUSION�OF�A�REFERENCE�TARIFF�FOR�EACH�SERVICE�THAT�IS�LIKELY�TO�BE�SOUGHT�BY�A
SIGNIFICANT�PART�OF�THE�MARKET�AND�FOR�WHICH�THE�2EGULATOR�CONSIDERS�A�REFERENCE
TARIFF�SHOULD�BE�INCLUDED��AND

�C	 INCLUDES�REASONABLE�TERMS�AND�CONDITIONS�ON�WHICH�%PIC�%NERGY�WILL�SUPPLY�THE
4�%QUIVALENT�3ERVICE�

)N�MAKING�THIS�SUBMISSION��THE�0RE3ALE�3HIPPERS�DO�NOT�SUGGEST�

�A	 THAT�THE�&IRM�3ERVICE�PROPOSED�BY�%PIC�%NERGY�SHOULD�BE�FURTHER�AMENDED�TO�MORE
CLOSELY�REFLECT�THE�4�3ERVICE��AS�THE�0RE3ALE�3HIPPERS�ARE�REQUESTING�THAT�THE
2EGULATOR�REQUIRE�THE�INCLUSION�OF�AN�ADDITIONAL�REFERENCE�SERVICE�

�B	 THAT�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�SHOULD�BE�PRECISELY�THE�SAME�AS�THE�4�
3ERVICE��AS�IT�IS�SUFFICIENT�THAT�THE�SERVICES�BE�EQUIVALENT��OR
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�C	 THAT�THE�&IRM�3ERVICE�PROPOSED�BY�%PIC�%NERGY��AS�AMENDED�BY�THE�$RAFT�$ECISION�
IS�MATERIALLY�DIFFERENT�TO�THE�4��3ERVICE�

4HE�0RE3ALE�3HIPPERS�REQUEST��THAT�THE�2EGULATOR�REQUIRE�THE�INCLUSION�OF�THE�4�
%QUIVALENT�3ERVICE�AS�A�REFERENCE�SERVICE�REGARDLESS�OF�HIS�CONCLUSIONS�AS�TO�WHETHER�%PIC
%NERGY�IS�UNDER�A�LEGAL�OBLIGATION�TO�DO�SO�

4HE�0RE3ALE�3HIPPERS�FURTHER�SUBMIT�THAT�THE�&INAL�$ECISION�TO�BE�ISSUED�BY�THE�2EGULATOR
IN�RELATION�TO�THE�!CCESS�!RRANGEMENT�SHOULD�ENSURE�THAT�THE�4�%QUIVALENT�2EFERENCE
3ERVICE�IS�INCLUDED�BY�SPECIFYING�THAT�%PIC�%NERGY�MUST�AMEND�THE�!CCESS�!RRANGEMENT
ACCORDINGLY�

�� ;,=�8,)�6)+90%836�7,390(�6)59-6)�8,)�-2'097-32�3*�%�8��)59-:%0)28
6)*)6)2')�7)6:-')

4HE�0RE3ALE�3HIPPERS�REQUEST��THAT�THE�2EGULATOR�REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT
2EFERENCE�3ERVICE�WITH�A�CLEARLY�SPECIFIED�REFERENCE�TARIFF�SO�THAT�THERE�IS�A�STRAIGHTFORWARD
MEANS�OF�IDENTIFYING�THE��STATUTORY�PRICE��FOR�4��3HIPPERS���$OING�SO�WILL�PROMOTE�THE
OPERATION�OF�SECTION����OF�THE�$"0�!CT�AND�ENSURE�THAT�THE�STATUTORY�AND�CONTRACTUAL�RIGHTS
OF�0RE3ALE�3HIPPERS�ARE�ABLE�TO�BE�APPROPRIATELY�EXERCISED�AND�PROTECTED�IN�THE�SIMPLEST
AND�QUICKEST�MANNER�POSSIBLE�

4HE�0RE3ALE�3HIPPERS�REQUEST�THE�2EGULATOR�TO�REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT
2EFERENCE�3ERVICE�IN�THE�!CCESS�!RRANGEMENT�AS�IT�IS�REASONABLE�FOR�THE�2EGULATOR�TO�FORM
THE�VIEW�THAT�SUCH�A�SERVICE�SHOULD�BE�INCLUDED�BECAUSE�

�I	 IT�WILL�GIVE�CLEAR�EFFECT�TO��AND�PROMOTE�0ARLIAMENT�S�INTENTION�IN�ENACTING�
SECTION����OF�THE�$"0�!CT��AND

�II	 IT�WILL�PROVIDE�CONTRACTUAL�CERTAINTY�TO�MAJOR�PARTICIPANTS�IN�THE�7ESTERN
!USTRALIAN�GAS�INDUSTRY��AND

�III	 A�4�%QUIVALENT�2EFERENCE�3ERVICE�IS�A�SERVICE�THAT�IS�LIKELY�TO�SOUGHT�BY�A
SIGNIFICANT�PART�OF�THE�MARKET�

4HE�FOLLOWING�SECTIONS����������AND�����EXPLAIN�EACH�OF�THESE�THREE�POINTS�IN�DETAIL�AND�WHY
THE�2EGULATOR�SHOULD�RECONSIDER�THE�POSITION�SET�OUT�IN�THE�$RAFT�$ECISION�

)N�ADDITION��THE�0RE3ALE�3HIPPERS�BELIEVE�THAT�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE
3ERVICE�WOULD�ENSURE�THAT�THE�3ERVICES�0OLICY�IN�THE�!CCESS�!RRANGEMENT�APPROPRIATELY
BALANCES�THE�COMPETING�INTERESTS�THAT�THE�2EGULATOR�IS�REQUIRED�TO�CONSIDER�UNDER�SECTION
�����OF�THE�#ODE�

��� 3ECTION����OF�THE�$"0�!CT

)N�ITS��RD�3UBMISSION��!LINTA'AS�OUTLINED�THE�BASIS�UPON�WHICH�THE�7ESTERN�!USTRALIAN
0ARLIAMENT�ENACTED�SECTION����OF�THE�$"0�!CT��FOR�EXAMPLE��SEE�PAGE�����7HILE�THE
2EGULATOR�RECOGNISED�AND�ACCEPTED�THAT�BASIS�IN�THE�$RAFT�$ECISION��SEE�$RAFT�$ECISION�
0ART�"��	��THE�0RE3ALE�3HIPPERS�ARE�CONCERNED�THAT�THE�INTERPRETATION�OF�SECTION����IN�THE
$RAFT�$ECISION�INDICATES�THAT�THE�2EGULATOR�MAY�NOT�HAVE�FULLY�APPRECIATED�THE�OBJECTIVE
THAT�THE�PROVISION�WAS�ENACTED�TO�ACHIEVE��PARTICULARLY�IN�RESPECT�OF�HIS�CONCLUSION�THAT
THERE�DOES�NOT�ALWAYS�HAVE�TO�BE�A�STATUTORY�PRICE��&OR�THAT�REASON��THE�0RE3ALE�3HIPPERS
BELIEVE�THAT�IT�IS�APPROPRIATE�TO�MORE�FULLY�INFORM�THE�2EGULATOR�OF�THE�CONTEXT�IN�WHICH
SECTION����WAS�ENACTED�AND�OF�THE�PROPER�INTERPRETATION�OF�THE�PROVISION�
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����� 4HE�OBJECTIVE�BEHIND�SECTION���

!S�RECOGNISED�BY�THE�2EGULATOR��$RAFT�$ECISION��0ART�"��	��SECTION����PROVIDES�A
MECHANISM�BY�WHICH�0RE3ALE�3HIPPERS�WITH�EXISTING�CONTRACTS�FOR�THE
TRANSPORTATION�OF�GAS�IN�THE�$".'0��THAT�WERE�ENTERED�INTO�UNDER�THE�'42S��CAN
OBTAIN�THE�BENEFIT�OF�REDUCING�PRICES�FOR�THE�TRANSPORTATION�OF��GAS���)T�WAS�ENACTED
BECAUSE�THE�3TATE�'OVERNMENT�

�!	 ANTICIPATED�THAT�$".'0�GAS�TRANSPORTATION�PRICES�WOULD
SIGNIFICANTLY�DECLINE�FOLLOWING�THE�SALE�OF�THE�PIPELINE��AND

�"	 WANTED�TO�ENSURE�THAT�THE�PURCHASER�OF�THE�$".'0�WOULD�BE
COMPELLED�BY�LAW�TO�MAKE�AN�OFFER�TO�THOSE�EXISTING�USERS�TO�VARY
THEIR�CONTRACT�PRICE��BUT�NOT�THE�OTHER�TERMS�AND�CONDITIONS�OF�THE
CONTRACTS�WHICH�DETAILED�THE�SERVICE�PROVIDED�TO�THEM	�SO�THEY�COULD
CAPTURE�THE�BENEFITS�OF�THE�DECLINING�GAS�TRANSPORTATION�PRICES�

4HE�ABILITY�OF�EXISTING�USERS�TO�OBTAIN�THE�BENEFITS�OF�DECLINING�GAS�TRANSPORTATION
PRICES�WAS�IMPORTANT�TO�THE�ACHIEVEMENT�OF�THE�3TATE�S�OBJECTIVE�OF�ACHIEVING�LOWER
GAS�COSTS�IN�THE�7ESTERN�!USTRALIAN�GAS�MARKET��FOR�EXAMPLE��SEE�THE�3ECOND
2EADING�3PEECH�FOR�THE�$AMPIER�TO�"UNBURY�0IPELINE�"ILL������IN�(ANSARD�AT�PAGE
�������!S�0RE3ALE�3HIPPERS�HAD�ACCESS�RIGHTS�TO�ALL�THE�NON!LCOA�CAPACITY�IN�THE
$".'0��THE�BENEFITS�OF�REDUCING�GAS�TRANSPORTATION�PRICES�WOULD�HAVE�BEEN
LARGELY�ILLUSORY�UNLESS�THEY�WERE�PASSED�ON�TO�0RE3ALE�3HIPPERS��)T�WAS��THEREFORE�
NECESSARY�FOR�THE�3TATE�TO�PLACE�AN�OBLIGATION�UPON�THE�PURCHASER�OF�THE�$".'0�TO
PASS�PRICE�REDUCTIONS�ON�TO�THE�0RE3ALE�3HIPPERS��WITHOUT�REQUIRING�THEM�TO
CHANGE�ANY�OTHER�ELEMENT�OF�THEIR�CONTRACT��3ECTION����IS�THE�MEANS�BY�WHICH�THAT�IS
TO�BE�ACHIEVED�

!N�IMPORTANT�FACTOR�UNDERLYING�SECTION����IS�THE�REQUIREMENT�THAT�THERE�WILL�AT�ALL
TIMES�BE�A�PRICE�FOR�THE�SERVICES�PROVIDED�UNDER�THE�EXISTING�CONTRACTS���4HAT�PRICE�IS
TO�BE�ESTABLISHED�OR�DETERMINED�IN�A�TRANSPARENT�AND�OPEN�WAY��)NITIALLY��THE�PRICE
WAS�TO�BE�SET�BY�REFERENCE�TO�TRANSITIONAL�TARIFFS�PRESCRIBED�UNDER�THE�$"0�!CT�AND
$"02S���7HEN�AN�!CCESS�!RRANGEMENT�FOR�THE�$".'0�WAS�APPROVED�UNDER�THE
#ODE��THE�$"02S�AND�PARTS�OF�THE�$"0�!CT��BUT�NOT�SECTION���	�WERE�TO�FALL�AWAY�SO
THAT�THE�PRICE�COULD�BE�SET�BY�REFERENCE�TO�A�REFERENCE�TARIFF�SPECIFIED�IN�THE�!CCESS
!RRANGEMENT�FOR�THE�SERVICE�THAT�WAS�PROVIDED�UNDER�THE�EXISTING�CONTRACTS���4HIS
WAS�THE�MECHANICAL�TRANSITION�THAT�WAS�DESIGNED�TO�ALLOW�THE�0RE3ALE�3HIPPERS�TO
CAPTURE�THE�REDUCED�PRICES�UNDER�THE�#ODE�

4HE�VERY�CLEAR�AND�REASONABLE�EXPECTATION�WAS�THAT�THE�!CCESS�!RRANGEMENT�WOULD
INCLUDE��AMONGST�THE�OTHER�SERVICES�TO�BE�OFFERED�AS�REFERENCE�SERVICES��A�4��3ERVICE
AS�A�REFERENCE�SERVICE���4HE�INCLUSION�OF�SUCH�A�REFERENCE�SERVICE�IN�THE�!CCESS
!RRANGEMENT�WAS�EXPECTED�TO�PROVIDE�THE�HIGHEST�POSSIBLE�LEVEL�OF�CERTAINTY�AS�TO
THE�PRICE�THAT�THE�0RE3ALE�3HIPPERS�WOULD�PAY��AND�WHICH�THE�PURCHASER�WAS
ENTITLED�TO�CHARGE��FOR�GAS�TRANSPORTATION���)T�WAS�INTENDED�TO�PROVIDE�A�VERY�CLEAR
AND�UNAMBIGUOUS�MECHANISM�BY�WHICH�THE�RELEVANT�PRICE�COULD�BE�IDENTIFIED
WITHOUT�RECOURSE�TO�ARBITRATION��LITIGATION�OR�OTHER�DISPUTE�RESOLUTION�MECHANISMS�
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4O�REFLECT�THE�3TATE�S�OBJECTIVES��A�NUMBER�OF�IMPORTANT�ELEMENTS�WERE�INCLUDED�IN
SECTION�����INCLUDING�THE�FOLLOWING�

�� 4HE�PURCHASER�OF�THE�PIPELINE�IS�REQUIRED�TO�MAKE�ONE�OFFER�TO�EACH�EXISTING
USER���4HAT�ELEMENT�IS�CONTAINED�IN�THE�FOLLOWING�WORDS�IN�SECTION�����	�

����THE�ASSIGNEE�IS�TO�OFFER�TO�VARY������

4HERE�WAS�TO�BE�ONE��AND�ONLY�ONE��OFFER�TO�EACH�0RE3ALE�3HIPPER�

�� 4HE�OFFER�IS�TO�BE�AN�OFFER��CAPABLE�OF�BEING�ACCEPTED�BY�THE�0RE3ALE
3HIPPER��TO�

����VARY�THE�PRICE�FOR�ACCESS�TO�WHICH�A�PERSON�IS�ENTITLED�UNDER�THE
CONTRACT�TO�A�PRICE�NOT�EXCEEDING�THE�STATUTORY�PRICE�APPLICABLE
FROM�TIME�TO�TIME������SECTION�����	�

4HE�PHRASE��APPLICABLE�FROM�TIME�TO�TIME��MEANS�THAT�THE�STATUTORY�PRICE
MAY�VARY�OVER�TIME���7HEN�READ�WITH�THE�BROAD�DEFINITION�OF��STATUTORY
PRICE��IN�SECTION�����	��IT�IS�CLEAR�THAT�THERE�IS�ALWAYS�A�STATUTORY�PRICE��THIS
SENSIBLY�ENSURES�THAT�THERE�IS�ALWAYS�CERTAINTY�AS�TO�THE�PRICE�UNDER�EXISTING
CONTRACTS	���4HIS�IS�ALSO�MADE�ABUNDANTLY�CLEAR�BY�THE�WORDS�OF�SECTION
����	��WHICH�PROVIDE�THAT��NO�MATTER�WHEN�THE�OFFER�IS�MADE�OR�ACCEPTED�
THE�VARIED�PRICE�APPLIES�FROM�THE�TIME�OF�SALE�OF�THE�$".'0���)F�THERE�WAS�A
DELAY�IN�MAKING�THE�OFFER�UNDER�SECTION�����0ARLIAMENT�CANNOT�HAVE
INTENDED�THAT�THERE�WOULD�BE�A�GAP�IN�THE�VARIED�PRICE�WHICH�A�0RE3ALE
3HIPPER�WOULD�BE�REQUIRED�TO�PAY�FOR�THE�SERVICE�ONCE�THAT�0RE3ALE�3HIPPER
ACCEPTED�THE�OFFER���4HE�CHIEF�PURPOSE�OF�SECTION�����	�IS�THAT��BECAUSE
SECTION����DOES�NOT�PUT�A�TIMEFRAME�ON�THE�MAKING�OF�THE�OFFER��THE�CONTRACT
ONCE�VARIED�IS�TO�HAVE�A�PRICE�WHICH�IS�NO�GREATER�THAN�THE�STATUTORY�PRICE
FROM�TIME�TO�TIME�BACK�TO�THE�TIME�OF�THE�SALE���4HERE�MUST�ALWAYS�BE�A
STATUTORY�PRICE�

�� 4HE��STATUTORY�PRICE��IS�THE�PRICE�THAT�A�PERSON�COULD�INSIST�ON�PAYING�IF�THE
PERSON�WERE��AT�THE�TIME�CONCERNED��ENTERING�INTO�A�CONTRACT�FOR�THE�SERVICE
CONCERNED�

����� 4HE�PROPER�INTERPRETATION�OF�SECTION���

)N�THE�$RAFT�$ECISION��THE�2EGULATOR�SETS�OUT�HIS�VIEWS�ABOUT�THE�INTERPRETATION�OF
SECTION������4HOSE�VIEWS�FORM�THE�FOUNDATION�FOR�A�NUMBER�OF�DECISIONS�IN�RELATION
TO�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�ISSUE�

4HE�0RE3ALE�3HIPPERS�HAVE�SOME�DIFFICULTIES�WITH�THE�INTERPRETATION�OF�SECTION����IN
THE�$RAFT�$ECISION���)N�ESSENCE��THE�0RE3ALE�3HIPPERS�BELIEVE�THAT�THE�INTERPRETATION
OF�SECTION����IN�THE�$RAFT�$ECISION�IS�NOT�LEGALLY�CORRECT�IN�RELATION�TO�A�NUMBER�OF
IMPORTANT�ISSUES���0ARTICULAR�MATERIAL�ISSUES�ARE�AS�FOLLOWS�

�� /NE�OF�THE�PRIMARY�LINES�OF�REASONING�EMPLOYED�IN�THE�$RAFT�$ECISION
CONCERNS�THE�NATURE�OF�THE��STATUTORY�PRICE����)N�THIS�REGARD��THE�$RAFT
$ECISION�ARGUES�THAT�THAT�STATUTORY�PRICE�MUST�BE�

�SPECIFIED�IN�SUCH�A�WAY�THAT�A�5SER�WILL�HAVE�AN�ENFORCEABLE�RIGHT�TO�PAY
NO�MORE�THAN�THAT�PRICE���$RAFT�$ECISION��0ART�"�����;%MPHASIS�ADDED=



�������� ���

4HE�$RAFT�$ECISION�THEN�PROCEEDS�TO�IDENTIFY�A�NUMBER�OF�MEANS�BY�WHICH
THE�STATUTORY�PRICE�MIGHT�BE�SPECIFIED���4HERE�ARE�BASICALLY�TWO�MEANS�
NAMELY�

�A	 DIRECT�SPECIFICATION�Ò�IN�A�CONTRACT��LEGISLATION��REGULATIONS��CURRENTLY
THE�$"02S	�OR�AN�ACCESS�ARRANGEMENT��AND

�B	 INDIRECT�SPECIFICATION���BY�DERIVING�A�STATUTORY�PRICE�FROM�ANY�OF�THE
SOURCES�IDENTIFIED�IN��A	�ABOVE��$RAFT�$ECISION��0ART�"����

4HE�$RAFT�$ECISION�CONCLUDES�THAT�A�STATUTORY�PRICE�MIGHT�NOT�EXIST�AT�ALL�
4HAT�IS��IF�THE�STATUTORY�PRICE�IS�NOT�DIRECTLY�OR�INDIRECTLY�SPECIFIED��AS
IDENTIFIED�IN�THE�$RAFT�$ECISION	��THERE�IS�NO�STATUTORY�PRICE�

4HE�0RE3ALE�3HIPPERS�DO�NOT�AGREE�WITH�THE�REASONING�AND�CONCLUSION�IN
THE�$RAFT�$ECISION�BECAUSE�

�A	 IT�IS�CLEAR�FROM�THE�LEGISLATIVE�PURPOSE�AND�FROM�THE�LANGUAGE�AND
STRUCTURE�OF�SECTION����THAT�THERE�MUST�ALWAYS�BE�A�STATUTORY�PRICE�

�B	 IT�IS�CLEAR�FROM�SECTION�����	�AND�THE�DEFINITION�OF��STATUTORY�PRICE��IN
SECTION�����	�THAT�A�STATUTORY�PRICE�WILL�ALWAYS�EXIST��REGARDLESS�OF
WHETHER�IT�IS�DIRECTLY�OR�INDIRECTLY�SPECIFIED�AS�DESCRIBED�IN�THE�$RAFT
$ECISION��AND

�C	 MOST�SIGNIFICANTLY��FOR�AN�INFRASTRUCTURE�ASSET�THAT�IS�SUBJECT�TO�A�THIRD
PARTY�ACCESS�AND�PRICING�REGIME��THERE�MUST�ALWAYS�BE�A�PRICE�WHICH
A�THIRD�PARTY�SEEKING�ACCESS�TO�THE�ASSET�CAN�INSIST�ON�PAYING�
ALTHOUGH�IT�MAY�BE�ASCERTAINED�OR�DETERMINED�IN�DIFFERENT�WAYS�
THAT�IS�THE�ESSENTIAL�NATURE�OF�SUCH�REGIMES��AND�THE�$".'0�WAS
SIMPLY�MOVING�FROM�ONE�THIRD�PARTY�ACCESS�AND�PRICING�REGIME�TO
ANOTHER�

4HERE�MUST�ALWAYS�BE�A�STATUTORY�PRICE

3ECTION����IS�PLAINLY�DRAFTED�ON�THE�BASIS�THAT�THERE�MUST�ALWAYS�BE�A
STATUTORY�PRICE��4HAT�IS�THE�CASE�EVEN�IF�THE�PRICE�IS�NOT�DIRECTLY�OR�INDIRECTLY
SPECIFIED�AS�DESCRIBED�IN�THE�$RAFT�$ECISION�

4HE�IDEA�THAT�0ARLIAMENT��IN�THE�CONTEXT�OUTLINED�ABOVE��WOULD�HAVE
PROVIDED�0RE3ALE�3HIPPERS�WITH�THE�RIGHT�TO�TRANSFER�FROM�CERTAIN
PRE$".'0�PRIVATISATION�CONTRACT�PRICES�TO�A�STATUTORY�PRICE�THAT�MAY�OR
MAY�NOT�EXIST�IS�UNTENABLE���)NHERENT�IN�SUCH�A�CONSTRUCTION�IS�THE
UNACCEPTABLE�PROPOSITION�THAT�0ARLIAMENT�INTENDED�TO�IMPLEMENT�A�SCHEME
WHICH�COULD�DEPRIVE�THE�LARGEST�USERS�OF�THE�$".'0�OF�PRICE�CERTAINTY�

!N�INTERPRETATION�THAT�PROMOTES�THE�PURPOSE��OR�OBJECTIVE��OF�THE�LEGISLATION
IS�TO�BE�PREFERRED�OVER�ONE�THAT�DOES�NOT��4HE�0RE3ALE�3HIPPERS�SUBMIT�THAT
THE�INTERPRETATION�SET�OUT�IN�THE�$RAFT�$ECISION�DOES�NOT�PROMOTE�THE
OBJECTIVE�OF�SECTION����

4HE�0RE3ALE�3HIPPERS�FURTHER�SUBMIT�THAT�IT�IS�BEYOND�DOUBT�THAT
0ARLIAMENT�INTENDED�TO�PROVIDE�EXISTING�USERS�WITH�AN�ONGOING�STATUTORY
PRICE��4HAT�IS�PLAINLY�EVIDENCED�IN�THE�LANGUAGE�AND�STRUCTURE�OF�SECTION���



�������� ���

AND�IS�CONSISTENT�WITH�THE�PROMOTION�OF�THE�PURPOSE�OR�OBJECTIVE�OF�THE
LEGISLATION�

$EFINITION�OF��STATUTORY�PRICE�

4HE�WORDING�MAKES�IT�CLEAR�THAT�THE�STATUTORY�PRICE�IS�THE��PRICE�A�PERSON
COULD�INSIST�UPON�PAYING�IF�THE�PERSON�WERE��AT�THE�TIME�CONCERNED��ENTERING
INTO�A�CONTRACT�FOR�THE�SERVICE�CONCERNED����)T�IS�CLEAR�THAT�THAT�DEFINITION�IS
NOT�LIMITED�BY�THE�CONCEPTS�OF�DIRECT�AND�INDIRECT�SPECIFICATION�IDENTIFIED�IN
THE�$RAFT�$ECISION�

)N�SITUATIONS�IN�WHICH�THE�STATUTORY�PRICE�IS�NOT�SPECIFIED��IT�CAN�BE�DERIVED
IN�ANY�NUMBER�OF�OTHER�WAYS���&OR�EXAMPLE��IT�MAY�BE�POSSIBLE�TO�OBTAIN�A
DECLARATION�FROM�THE�3UPREME�#OURT�AS�TO�THE�STATUTORY�PRICE�OR�TO�ARBITRATE
SUCH�A�PRICE�

�� 4HE�$RAFT�$ECISION�THEN�EXAMINES�THE�MEANING�OF��APPLICABLE�FROM�TIME�TO
TIME����)T�IDENTIFIES�TWO�WAYS�OF�INTERPRETING�THE�PHRASE��NAMELY�

�A	 THAT�THERE�WILL�ALWAYS�BE�A�STATUTORY�PRICE�BUT�THAT�IT�MAY�VARY�FROM
TIME�TO�TIME��OR

�B	 THAT�THERE�MAY�OR�MAY�NOT�BE�A�STATUTORY�PRICE�AND�THAT��IF�THERE�IS
ONE��IT�MAY�VARY���$RAFT�$ECISION��0ART�"����

4HE�$RAFT�$ECISION�SETTLES�UPON�THE�SECOND�INTERPRETATION��)T�REASONS�THAT�IT
IS�THE�CORRECT�INTERPRETATION�BECAUSE�THE�$"02S��WHICH�CONTAIN�THE�EXISTING
STATUTORY�PRICE	�WILL�CEASE�TO�OPERATE�ONCE�THE�!CCESS�!RRANGEMENT�IS
APPROVED��!LTHOUGH�THE�$RAFT�$ECISION�DOES�NOT�SAY�SO��IT�SEEMS�THAT�THERE
IS�A�VIEW�THAT�THE�FACT�THAT�THE�$"02S�WILL�CEASE�OPERATING��AND��THEREFORE�
CEASE�PROVIDING�A�STATUTORY�PRICE	�IS�EVIDENCE�THAT�THE�$"0�!CT��WHICH
CONTINUES�TO�OPERATE	�MUST�HAVE�CONTEMPLATED�THAT�THERE�MIGHT�NOT�BE�A
STATUTORY�PRICE���4HE�0RE3ALE�3HIPPERS�SUBMIT�THAT�SUCH�A�VIEW�IS�NOT
CORRECT��AS�THE�PURPOSE�OF�SECTION����IS�TO�PROVIDE�FOR�A�TRANSITION�FROM�THE
PRICING�STRUCTURE�OF�THE�'42S�AND�$"02�S�TO�REFERENCE�TARIFFS�UNDER�THE
#ODE�FOR�THOSE�0RE3ALE�3HIPPERS�THAT�ACCEPT�A�SECTION����OFFER���4HE
CESSATION�OF�THE�$"02�S�IS�PART�OF�THE�LEGISLATIVE�SCHEME�THAT�REQUIRES�THERE
TO�BE�A�STATUTORY�PRICE�

4HE�0RE3ALE�3HIPPERS�SUBMIT�THAT�THERE�MUST�ALWAYS�BE�A�STATUTORY�PRICE
AND�THAT�

�A	 THE�FACT�THAT�THE�$"02�S�WILL�CEASE�OPERATING�UPON�THE
COMMENCEMENT�OF�THE�!CCESS�!RRANGEMENT�DOES�NOT�AFFECT�THE
INTERPRETATION�OF�SECTION�����WHICH�CLEARLY�REQUIRES�THAT�THERE�ALWAYS
BE�A�STATUTORY�PRICE��)N�THIS�CONTEXT���THE�OPERATION�OF�THE�SUBSIDIARY
LEGISLATION�DOES�NOT�DICTATE�THE�MEANING�OF�THE�PRIMARY�LEGISLATION
UNDER�WHICH�IT�IS�MADE�

�B	 A�LITERAL�READING�OF�THE�TERM��APPLICABLE�FROM�TIME�TO�TIME��SUGGESTS
THAT�THE�FIRST�INTERPRETATION�APPLIES��RATHER�THAN�THE�STRAINED�AND
ARTIFICIAL�INTERPRETATION�PROMOTED�BY�THE�SECOND�INTERPRETATION��AND
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�C	 AS�A�MATTER�OF�INTERPRETATION��THE�PHRASE��APPLICABLE�FROM�TIME�TO
TIME��HAS�NO�BEARING�UPON�WHETHER�OR�NOT�A�STATUTORY�PRICE�MUST
EXIST�Ò�THAT�IS�A�MATTER�DETERMINED�BY�REFERENCE�TO�THE�PURPOSE�OF�THE
PROVISION��SECTION�����	�AND�THE�DEFINITION�OF�STATUTORY�PRICE
PROVIDED�IN�SECTION�����	�

�� 4HE�$RAFT�$ECISION�SUGGESTS�THAT��FOLLOWING�THE�REPEAL�OF�THE�$"02S�AND
PARTS�OF�THE�$"0�!CT��BUT�NOT�SECTION���	��SECTION����WILL�OBLIGATE�%PIC
%NERGY�TO�

����OFFER�TO�VARY�THE�PRICE�FOR�ACCESS�UNDER�EXISTING�CONTRACTS�TO�A�2EFERENCE
4ARIFF�FOR�A�2EFERENCE�3ERVICE�IF�2EFERENCE�3ERVICES�EXIST�THAT�ARE�CONSIDERED
EQUIVALENT�TO�THE�4��3ERVICE�AND�OR�4��3ERVICE����$RAFT�$ECISION��0ART�"���
;%MPHASIS�ADDED=

4HAT�SUGGESTION�IS�INCONSISTENT�WITH�THE�NATURE�OF�%PIC�%NERGY�S�OBLIGATION
UNDER�SECTION������4HE�0RE3ALE�3HIPPERS�CONTEND�THAT�%PIC�%NERGY�S
OBLIGATION�IS�NOT�CONDITIONAL�UPON�WHETHER�THERE�IS�A�REFERENCE�SERVICE�THAT
IS�EQUIVALENT�TO�THE�4��3ERVICE�OR�4��3ERVICE���%PIC�%NERGY�MUST�MAKE�AN
OFFER�UNDER�SECTION����REGARDLESS�OF�WHETHER�SUCH�EQUIVALENT�SERVICES�EXIST
UNDER�THE�!CCESS�!RRANGEMENT���3ECTION����CANNOT�BE�CONSTRUED�IN�ANY
OTHER�WAY�THAN�THAT�IT�IS�MANDATORY�AND�ABSOLUTE�

%PIC�%NERGY�HAS�ALREADY�MADE��AND�THE�0RE3ALE�3HIPPERS�HAVE�ACCEPTED��A
SECTION����OFFER�FOR�THE�4��3ERVICE��ALTHOUGH�%PIC�%NERGY�DISPUTES�THIS	���4HE
ACCEPTED�OFFER�OFFERED�THE�PRICE�THEN�PAYABLE�UNDER�THE�$"02S��WHICH�WAS
AT�THAT�TIME�CLEARLY�THE�STATUTORY�PRICE��!CCORDINGLY��THE�PRICE�THAT�0RE3ALE
3HIPPERS�ARE�REQUIRED�TO�PAY��AND�WHICH�%PIC�%NERGY�IS�ENTITLED�TO�CHARGE�
FOR�THE�4�3ERVICE�IS�THE�STATUTORY�PRICE���%PIC�%NERGY�WILL�NOT�NEED�TO�MAKE
A�FURTHER�OFFER���)F�AN�EQUIVALENT�REFERENCE�SERVICE�IS�INCLUDED�IN�THE�!CCESS
!RRANGEMENT��THE�REFERENCE�TARIFF�FOR�THAT�REFERENCE�SERVICE�WILL�CONSTITUTE
THE�STATUTORY�PRICE�FOR�THE�4��3ERVICE�

"ASED�ON�THE�DISCUSSION�ABOVE��IT�IS�CLEAR�THAT�SECTION����WAS�INTENDED�TO�OBLIGATE�THE
PURCHASER�OF�THE�$".'0��IE��%PIC�%NERGY	�TO�PASS�ON�TO�EXISTING�SHIPPERS�THE�BENEFIT�OF
DECLINING�GAS�TRANSPORTATION�TARIFFS���4HAT�IS�TO�OCCUR�BY�MEANS�OF�%PIC�%NERGY�MAKING�AN
OFFER�TO�EACH�SHIPPER�TO�SHIFT�TO�A�PRICE�NOT�EXCEEDING�THE�STATUTORY�PRICE��WHERE�THAT
STATUTORY�PRICE�WAS�INTENDED�TO�BE�THE�PRICE�THAT�A�PERSON�WOULD�BE�ENTITLED�TO�IF�THAT
PERSON�WERE�ENTERING�INTO�A�CONTRACT�FOR�THE�SERVICE�CONCERNED�

!LTHOUGH�SECTION����DOES�NOT�EXPRESSLY�STATE�IT��AT�THE�TIME�OF�ENACTING�THE�PROVISION��AS
PART�OF�THE�LEGISLATION�TO�PRIVATISE�THE�$".'0	�THE�INTENTION�OF�0ARLIAMENT�AND�THE�3TATE�
AND�THE�UNDERSTANDING�OF�THE�0RE3ALE�3HIPPERS��WAS�THAT�THE�REFERENCE�TARIFF�FOR�A�4�
%QUIVALENT�2EFERENCE�3ERVICE�DETERMINED�BY�THE�INDEPENDENT�2EGULATOR�UNDER�THE�#ODE
WOULD�BE�THE�STATUTORY�PRICE�

4HE�0RE3ALE�3HIPPERS�REQUEST�THE�2EGULATOR�TO�REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT
2EFERENCE�3ERVICE�IN�ORDER�TO�GIVE�CLEAR�EFFECT�TO��AND�PROMOTE�THE�OBJECTIVES�AND�INTENTIONS
BEHIND�THE�ENACTMENT�OF�SECTION����OF�THE�$"0�!CT�

)N�MAKING�THIS�SUBMISSION��THE�0RE3ALE�3HIPPERS�SHOULD�NOT�BE�TAKEN�AS�SAYING�THAT�THERE
WILL�NOT�BE�A�STATUTORY�PRICE�IF�THERE�IS�NOT�A�4�%QUIVALENT�2EFERENCE�3ERVICE���!S�NOTED
ABOVE��THERE�WILL�ALWAYS�BE�A�STATUTORY�PRICE�Ò�THE�DIFFICULTY�MAY�BE�IN�ASCERTAINING�WHAT�IT
IS���4HE�0RE3ALE�3HIPPERS�ARE�SIMPLY�SUBMITTING�THAT�THE�2EGULATOR�SHOULD�HELP�CLEARLY
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IDENTIFY�THE�STATUTORY�PRICE�BY�REQUIRING�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE
WITH�A�REFERENCE�TARIFF�

4HE�0RE3ALE�3HIPPERS�SHOULD�ALSO�NOT�BE�TAKEN�AS�SAYING�THAT�THE�&IRM�3ERVICE�AS�AMENDED
IN�THE�$RAFT�$ECISION��IS�MATERIALLY�DIFFERENT�TO�THE�4��3ERVICE���4HE�0RE3ALE�3HIPPERS
CONSIDER�THE�TWO�SERVICES�TO�BE�VERY�SIMILAR���)N�FACT��A�4�%QUIVALENT�2EFERENCE�3ERVICE
WITH�A�REFERENCE�TARIFF�IS�REQUIRED�TO�ACHIEVE�CERTAINTY��EXPEDITION�AND�PROCEDURAL
SIMPLICITY�FOR�THE�PURPOSES�OF�SECTION����OF�THE�$"0�!CT���4HE�0RE3ALE�3HIPPERS�DO�NOT
SUGGEST�THAT�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�NEED�BE�AVAILABLE�TO�ANYONE�OTHER�THAN
THE�0RE3ALE�3HIPPERS�

��� #ERTAINTY�FOR�%XISTING�5SERS

)F�THE�2EGULATOR�DOES�NOT�REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�WITH�A
SPECIFIED�REFERENCE�TARIFF��THERE�MAY�BE�CONSIDERABLE�UNCERTAINTY�ABOUT�THE�PRICE�THAT�THE
0RE3ALE�3HIPPERS�ARE�REQUIRED�TO�PAY�FOR�THE�TRANSPORTATION�OF�GAS�THROUGH�THE�$".'0
UNTIL�A�STATUTORY�PRICE�IS�DETERMINED�BY�SOME�OTHER�MEANS���3UCH�AN�OUTCOME�WOULD�BE
DISRUPTIVE�AND�DAMAGING�TO�THE�7ESTERN�!USTRALIAN�GAS�INDUSTRY�

$ETERMINING�THE�STATUTORY�PRICE�BY�SOME�OTHER�MEANS�MAY�LEAD�TO�DISPUTES��ARBITRATION�OR
LITIGATION�AMONGST�SOME�OF�7ESTERN�!USTRALIA�S�LARGEST�ENTERPRISES���4HAT�WILL��IN�TURN�
DIVERT�ATTENTION�AWAY�FROM�THE�DEVELOPMENT�OF�EFFICIENT�AND�COMPETITIVE�GAS�MARKETS�
CAUSE�SIGNIFICANT�UNCERTAINTY�FOR�MARKET�PARTICIPANTS�AND�RESULT�IN�COSTLY�AND�PROTRACTED
LEGAL�ACTION���4HE�0RE3ALE�3HIPPERS�SUBMIT�THAT�SUCH�AN�OUTCOME�CAN�HARDLY�HAVE�BEEN
WHAT�THE�3TATE�AND�0ARLIAMENT�INTENDED�TO�OCCUR�AS�THE�RESULT�OF�THE�ENACTMENT�OF�SECTION
����AND�THAT�IT�CANNOT�BE�CONSIDERED�DESIRABLE�TODAY�

4HE�0RE3ALE�3HIPPERS�STRESS�THAT�IT�IS�IMPORTANT�FOR�THE�2EGULATOR�TO�APPRECIATE�THAT�THIS�IS
A�REAL�ISSUE�OF�SIGNIFICANT�RISK���2ECENT�PRESS�REPORTS�HAVE�RAISED�THE�POSSIBILITY�OF�DISPUTES
IN�THIS�RESPECT���&OR�EXAMPLE��A�RECENT�ARTICLE�IN�THE�!USTRALIAN�&INANCIAL�2EVIEW�ON�%PIC
%NERGY�S�RESPONSE�TO�THE�$RAFT�$ECISION�STATED�

�-EANWHILE��THE�DRAFT�RULING�IS�EXPECTED�TO�TRIGGER�AN�ARBITRATION�PROCESS�TO
RESOLVE�A�DISPUTE�BETWEEN�%PIC�AND�TWO�OF�ITS�BIG�CUSTOMERS��7ESTERN�0OWER�AND
THE�PRIVATISED�!LINTA'AS��OVER�THEIR�ENTITLEMENTS�TO�STATUTORY�PRICING
ARRANGEMENTS���!&2����*UNE�����

4HE�0RE3ALE�3HIPPERS�SUBMIT�THAT��IN�THESE�CIRCUMSTANCES��IT�IS�REASONABLE�FOR�THE
2EGULATOR�TO�REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE���$OING�SO�WOULD
DIFFUSE�THE�POSSIBILITY�FOR�DISPUTE�BETWEEN�%PIC�%NERGY�AND�THE�0RE3ALE�3HIPPERS���)T
WOULD�PROVIDE�CERTAINTY�TO�A�MAJOR�PART�OF�THE�GAS�MARKET�AND�WOULD�NOT�REQUIRE�THAT�THE
2EGULATOR�ACT�OUTSIDE�HIS�JURISDICTION�

4HE�0RE3ALE�3HIPPERS�URGE�THE�2EGULATOR�TO�PROVIDE�CERTAINTY�TO�SHIPPERS�BY�USING�HIS
DISCRETION�AND�THE�POWER�AVAILABLE�TO�HIM�TO��REQUIRE�THE�INCLUSION�OF�A�4�%QUIVALENT
2EFERENCE�3ERVICE���"Y�EXERCISING�THAT�POWER��THE�2EGULATOR�WOULD�DELIVER�CONTRACTUAL
CERTAINTY�TO�MAJOR�PARTICIPANTS�IN�THE�7ESTERN�!USTRALIAN�GAS�INDUSTRY�AND�ACHIEVE�AN
APPROPRIATE�BALANCE�OF�THE�INTERESTS�SPECIFIED�IN�SECTION������OF�THE�#ODE�

��� -ARKET�DEMAND

)N�ITS��RD�3UBMISSION��!LINTA'AS�ARGUED�THAT�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IS�LIKELY�TO
BE�SOUGHT�BY�A�SIGNIFICANT�PART�OF�THE�MARKET��SEE�SECTION������4HE�0RE3ALE�3HIPPERS
SUPPORT�AND�REITERATE�THAT�SUBMISSION�
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4HE�ISSUE�OF�WHETHER�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IS�LIKELY�TO�BE�SOUGHT�BY�A
SIGNIFICANT�PART�OF�THE�MARKET�WAS�ADDRESSED�BY�THE�2EGULATOR�IN�THE�$RAFT�$ECISION��0ART
"����������5LTIMATELY��THE�$RAFT�$ECISION�CONCLUDED�THAT�

�A	 %PIC�%NERGY�MUST�INCORPORATE�ITS�PROPOSED��3EASONAL�3ERVICE��INTO�THE�PROPOSED
&IRM�3ERVICE��THEREBY�MAKING�THE�&IRM�3ERVICE��SUBSTANTIALLY�EQUIVALENT��TO�THE�4�
3ERVICE��AND

�B	 IT�WOULD�BE�INAPPROPRIATE�TO�REQUIRE�%PIC�%NERGY�TO�OFFER�A�REFERENCE�SERVICE�THAT�IS
�PRECISELY�THE�SAME��AS�THE�4��3ERVICE��"����

4HE�FOLLOWING�SECTIONS�OF�THIS�3UBMISSION�PROVIDE�COMMENTS�ON�THOSE�CONCLUSIONS�AND
DEMONSTRATE�WHY�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IS�REQUIRED�BY�A�SIGNIFICANT�PART�OF�THE
MARKET���"ASED�ON�THE�COMMENTS��THE�0RE3ALE�3HIPPERS�SUBMIT�THAT�IT�IS�APPROPRIATE�FOR�THE
2EGULATOR�TO�REQUIRE�%PIC�%NERGY�TO�OFFER�A�4�%QUIVALENT�2EFERENCE�3ERVICE�

����� %QUIVALENT�REFERENCE�SERVICE

4HE�$RAFT�$ECISION�EXAMINED�THE�ISSUE�OF�WHETHER�A�SERVICE��PRECISELY�THE�SAME��AS
THE�4��3ERVICE�SHOULD�BE�OFFERED�AS�A�2EFERENCE�3ERVICE��0ART�"����AND����

4HE�0RE3ALE�3HIPPERS�WISH�TO�STRESS�THAT�THEY�DO�NOT�REQUEST�THE�INCLUSION�OF�A
REFERENCE�SERVICE�THAT�IS��PRECISELY�THE�SAME��AS�THE�4��3ERVICE���!S�OUTLINED�ABOVE�
THE�0RE3ALE�3HIPPERS�HAVE�ALWAYS�REQUESTED�THE�INCLUSION�OF�A�SERVICE�THAT�IS
�EQUIVALENT��TO�THE�4��3ERVICE�

����� �3OUGHT�BY�A�SIGNIFICANT�PART�OF�THE�MARKET�

4HE�$RAFT�$ECISION�IS�EQUIVOCAL�ABOUT�WHETHER�THE��LIKELY�TO�BE�SOUGHT�BY�A
SIGNIFICANT�PART�OF�THE�MARKET��ELEMENT�OF�SECTION�����B	�OF�THE�#ODE�IS�ESTABLISHED�
4HE�$RAFT�$ECISION�STATES�

�4HE�2EGULATOR�ACCEPTS�THE�VIEW�THAT�THERE�IS�LIKELY�TO�BE�SOME�DEMAND�FOR�A
SERVICE�WITH�AT�LEAST�THE�FUNDAMENTAL�COMPONENTS�OF�THE�4��3ERVICE���$RAFT
$ECISION��0ART�"����

4HE�0RE3ALE�3HIPPERS�AGAIN�SUBMIT�THAT�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IS�LIKELY
TO�BE�SOUGHT�BY�A�SIGNIFICANT�PART�OF�THE�MARKET���4HE�0RE3ALE�3HIPPERS�MAKE�THAT
SUBMISSION�FOR�THE�REASONS�STATED�IN�SECTION�����OF�!LINTA'AS�S��RD�3UBMISSION�
4HERE�CAN�BE�NO�DOUBT�THAT�THE�0RE3ALE�3HIPPERS�IN�AND�OF�THEMSELVES��BOTH
INDIVIDUALLY�AND�COLLECTIVELY��CONSTITUTE�A�SIGNIFICANT�PART�OF�THE�MARKET�

����� 4HE�SERVICE�THAT�IS�LIKELY�TO�BE�SOUGHT�BY�A�SIGNIFICANT�PART�OF�THE�MARKET

4HE�0RE3ALE�3HIPPERS��PREVIOUS�SUBMISSIONS�STATED�THAT�THE�0RE3ALE�3HIPPERS�ARE
LIKELY�TO�SEEK�A�4�%QUIVALENT�2EFERENCE�3ERVICE���4HEY�DREW�A�CLEAR�DISTINCTION
BETWEEN�THEIR�DEMAND�FOR�A�4�%QUIVALENT�2EFERENCE�3ERVICE�AND�THE�PROPOSED
&IRM�3ERVICE�

$ESPITE�THAT��THE�$RAFT�$ECISION�STATES�

�/N�BALANCE��THE�2EGULATOR�HAS�TAKEN�THE�VIEW�THAT�THE�STATED�DEMAND�FOR�THE�4�
3ERVICE�ONLY�DEMONSTRATES�DEMAND�FOR�A�SERVICE�OF�THE�GENERAL�TYPE�OF�THE�4�
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3ERVICE��IE�A�SERVICE�FOR�FIRM�CAPACITY	�RATHER�THAN�A�SERVICE�THAT�IS�PRECISELY�THE
SAME�AS�THE�4��3ERVICE���$RAFT�$ECISION��0ART�"���

4HE�0RE3ALE�3HIPPERS�REQUEST�THAT�THE�2EGULATOR�RECONSIDER�THAT�CONCLUSION���4HE
0RE3ALE�3HIPPERS�SUBMIT�THAT�SUCH�A�FINDING�IS�NOT�OPEN�TO�THE�2EGULATOR�AND�THAT
IT�IS�INCONSISTENT�WITH�THE�ACTUAL�NATURE�OF�THE�DEMAND�FOR�GAS�TRANSPORTATION
SERVICES�

4O�PUT�THE�MATTER�BEYOND�DOUBT��THE�0RE3ALE�3HIPPERS�ADVISE�THE�2EGULATOR�THAT�

�A	 AS�A�MATTER�OF�FACT��EACH�OF�THE�0RE3ALE�3HIPPERS�REQUIRES�A�4�%QUIVALENT
2EFERENCE�3ERVICE�

�B	 THE�0RE3ALE�3HIPPERS���DEMAND�FOR�A�4�%QUIVALENT�2EFERENCE�3ERVICE�EXISTS
PRINCIPALLY�FOR�THE�REASON�THAT�THEY�REQUIRE�A�CLEARLY�IDENTIFIABLE�STATUTORY
PRICE��AND

�C	 THE�0RE3ALE�3HIPPERS���DEMAND�FOR�A�4�%QUIVALENT�2EFERENCE�3ERVICE�DOES
NOT�DEMONSTRATE�DEMAND�FOR�A�SERVICE�OF�THE�GENERAL�TYPE�OF�THE�4��3ERVICE
�IE��A�SERVICE�FOR�FIRM�CAPACITY	�Ò�AS�LITERALLY�STATED��IT�IS�DEMAND�FOR�A�4�
%QUIVALENT�2EFERENCE�3ERVICE�

4HE�0RE3ALE�3HIPPERS�HAVE�CONTRACTS�WHICH�CONTAIN�TERMS�AND�CONDITIONS�WHICH
DEFINE�WITH�PARTICULARITY�THE�NATURE�OF�THE�SERVICE��3OME�0RE3ALE�3HIPPERS�HAVE
OPTIONS�TO�EXTEND�THESE�CONTRACTS�ON�THE�SAME�CONTRACTUAL�TERMS�AND�CONDITIONS�
4HERE�IS�NO�DOUBT�THAT�THE�SERVICE�DEFINED�BY�THESE�TERMS�AND�CONDITIONS��THE�4�
3ERVICE	�WILL��AT�THE�TIME�OF�THE�EXERCISE�OF�THE�OPTIONS�DISCUSSED�ABOVE��BE�REQUIRED
BY�A�SIGNIFICANT�PART�OF�THE�MARKET�

&INALLY��THE�0RE3ALE�3HIPPERS�SUBMIT�THAT�THE�2EGULATOR�IS�FREE�TO�REQUIRE�THE
INCLUSION�OF�A�REFERENCE�SERVICE�WHICH�IS�OF�THE�SAME�GENERAL�CHARACTER�AS�A
REFERENCE�SERVICE�WHICH�IS�ALREADY�OFFERED�IN�THE�!CCESS�!RRANGEMENT���4HERE�IS
NOTHING�IN�THE�#ODE�TO�PREVENT�THE�2EGULATOR�FROM�DOING�SO�AND�THERE�IS�NO�GOOD
REASON�FOR�REFUSING�TO�DO�SO�IF�THE�INCLUSION�OF�THAT�SERVICE�WILL�RESOLVE�SERIOUS
PROBLEMS�FOR�A�SIGNIFICANT�PART�OF�THE�MARKET�
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4HE�0RE3ALE�3HIPPERS�BELIEVE�THAT�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�IN
THE�!CCESS�!RRANGEMENT�WILL�NOT�REQUIRE�A�SIGNIFICANT�CHANGE�TO�THE�!CCESS�!RRANGEMENT�
WILL�NOT�INCREASE�%PIC�%NERGYØS�RISK�EXPOSURE�AND�WILL�NOT�REQUIRE�SUBSTANTIALLY�MORE�WORK
ON�THE�PART�OF�%PIC�%NERGY�

4HE�!CCESS�!RRANGEMENT�WOULD�NOT�NEED�TO�BE�SIGNIFICANTLY�CHANGED�TO�ACCOMMODATE�A
4�%QUIVALENT�2EFERENCE�3ERVICE���%PIC�%NERGY�WOULD�NEED�TO�INCLUDE�A�DESCRIPTION�OF�THE
REFERENCE�SERVICE��IDENTIFY�THE�REFERENCE�TARIFF��EXPLAIN�HOW�THE�REFERENCE�TARIFF�WAS�DERIVED
AND�PROVIDE�REASONABLE�TERMS�AND�CONDITIONS�

4HE�DESCRIPTION�OF�THE�REFERENCE�SERVICE�WOULD�NOT�BE�DIFFICULT���%FFECTIVELY��THE�2EGULATOR
WOULD�ONLY�BE�REQUIRING�%PIC�%NERGY�TO�MORE�ACCURATELY�DEFINE�THE�NATURE�OF�THE�NON
REFERENCE�SERVICE�ALREADY�DESCRIBED�IN�CLAUSE�����B	�II	�OF�%PIC�%NERGYØS�PROPOSED�!CCESS
!RRANGEMENT�
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4HE�0RE3ALE�3HIPPERS�SUBMIT�THAT�THE�REFERENCE�TARIFF�FOR�THE�&IRM�3ERVICE�WOULD�ALSO�BE
AN�APPROPRIATE�REFERENCE�TARIFF�FOR�THE�4�%QUIVALENT�2EFERENCE�3ERVICE���'IVEN�THE
SIMILARITY�OF�THE�TWO�REFERENCE�SERVICES�AND�THE�GENERAL�NATURE�OF�THE�REFERENCE�TARIFF
PRINCIPLES�IN�SECTION���OF�THE�#ODE��THE�REFERENCE�TARIFF�FOR�THE�4�%QUIVALENT�3ERVICE�WOULD
REASONABLY�BE�EXPECTED�TO�BE�THE�SAME�AS��OR�ONLY�MARGINALLY�DIFFERENT�TO��THE�REFERENCE
TARIFF�FOR�THE�&IRM�3ERVICE��REGARDLESS�OF�ANY�DIFFERENCES�IN�THE�TERMS�AND�CONDITIONS�

4HE�0RE3ALE�3HIPPERS�ALSO�SUBMIT�THAT�THE�TERMS�AND�CONDITIONS�OF�THE�4�%QUIVALENT
2EFERENCE�3ERVICE�COULD�BE�HANDLED�QUITE�EASILY���4HE�!CCESS�!RRANGEMENT�COULD�STATE�THAT
THE�TERMS�AND�CONDITIONS�ARE�THE�TERMS�AND�CONDITIONS�THAT�WOULD�HAVE�APPLIED�TO�A�'42
TRANSMISSION�ACCESS�CONTRACT�HAD�THAT�REGIME�NOT�BEEN�REPEALED�

4HE�0RE3ALE�3HIPPERS�DO�NOT�BELIEVE�THAT�%PIC�%NERGY�WOULD�FACE�A�MATERIAL�INCREASE�IN
RISK�AS�A�RESULT�OF�INCLUDING�THE�4�%QUIVALENT�2EFERENCE�3ERVICE���4HE�REFERENCE�SERVICE
WILL�ONLY�BE�AVAILABLE�TO�0RE3ALE�3HIPPERS�AND�ONLY�FOR�THE�PURPOSES�OF�DETERMINING�THE
STATUTORY�PRICE�AND�EXERCISING�OPTIONS��TO�ENSURE�THAT�0RE3ALE�3HIPPERS�CONTINUE�TO�HAVE
ACCESS�TO�THE�SERVICES�PROVIDED�TO�THEM�UNDER�THEIR�EXTENDED�CONTRACTS	�

4O�THE�BEST�OF�THE�0RE3ALE�3HIPPERS��KNOWLEDGE��%PIC�%NERGY�HAS�NOT�DEMONSTRATED�THAT
THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�WILL�AFFECT�ITS�LEGITIMATE�BUSINESS
INTERESTS��/N�THE�OTHER�HAND��THE�0RE3ALE�3HIPPERS��LEGITIMATE�BUSINESS�INTERESTS�ARE�LIKELY
TO�BE�ADVERSELY�AFFECTED�IF�A�4�%QUIVALENT�3ERVICE�IS�NOT�INCLUDED�

)N�THIS�RESPECT��THE�0RE3ALE�3HIPPERS�NOTE�THAT�%PIC�%NERGY�HAS�EXPRESSLY�ACKNOWLEDGED
THAT�IT�HAS�AN�OBLIGATION�TO�COMPLY�WITH�SECTION����OF�THE�$"0�!CT���)N�ITS�3UBMISSION���
%PIC�%NERGY�RECOGNISED�THE��SPECIAL�RIGHTS��CONFERRED�UPON�GRANDFATHERED�CONTRACTS�BY
VIRTUE�OF��THE�REQUIREMENTS�OF�%PIC�%NERGY�TO�COMPLY�WITH�SECTION���������QUOTED�IN�THE
$RAFT�$ECISION�AT�0ART�"��������'IVEN�THIS�EXPRESS�ACKNOWLEDGMENT��THE�0RE3ALE�3HIPPERS
SUBMIT�THAT�IT�IS�REASONABLE�TO�EXPECT�%PIC�%NERGY�S�COOPERATION�IN�CLEARLY�IDENTIFYING�THE
STATUTORY�PRICE�BY�MEANS�OF�THE�INCLUSION�OF�A�4�%QUIVALENT�2EFERENCE�3ERVICE�

&INALLY��THE�0RE3ALE�3HIPPERS�POINT�OUT�THAT��AS�THE�4�%QUIVALENT�2EFERENCE�3ERVICE�WILL
NOT�REPLACE�THE�PROPOSED�&IRM�3ERVICE��BUT�EXIST�ALONGSIDE�IT��%PIC�%NERGY�WILL�BE�FREE�TO
INNOVATE�IN�THE�NEW�SERVICES�IT�OFFERS���3IGNIFICANTLY��%PIC�%NERGY�IS�ALREADY�COMPELLED�TO
PROVIDE�THE�4��3ERVICE�TO�ALL�0RE3ALE�3HIPPERS�WHICH�HAVE�4��CAPACITY�


